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Captain G. S. H. Sharratt, Jr., USN, COMSIX DLO, delivers opening remarks at East Coast Law Seminar. 


The East Coast Law Seminar, sponsored by the Judge 
Advocate General and under the cognizance of the Com- 
mandant, Sixth Naval District, was held at the U.S. 
Naval Air Station, Pensacola, Florida, 2-15 February. 
One hundred and forty reserve officers from the First, 
Third, Fourth, Fifth, Sixth, Eighth and Ninth Naval 
Districts attended. The Seminar program included a 
day at sea aboard the U.S.S. LEXINGTON while quali- 
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fication landings and take-offs were made. CNABATRA 
was the host command and provided various demonstra- 
tions put on by Units in the Pensacola complex. The 
Naval Justice School instructors handled the program 
the first week. 

The next Law Seminar for reserve officers will be at 
San Diego 15-28 June 1963. This Seminar has been an- 
nounced by BUPERS NOTICE 1571 of 1 February 1963. 

(Continued on p. 82) 
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INTRODUCTION 





VADM Charles Wellborn, Jr., USN (Ret) was Chairman, U.S. Dele- 
gation to the UN Military Staff Committee from March 1960 to 
January 1963. 

Since its birth some eighteen years ago I have 
watched the United Nations expand to more 
than double its initial 51 members. This, plus 
my tour of duty as Chairman of the U.S. delega- 
tion to the United Nations Military Staff Com- 
mittee has convinced me that, from the point 
of view of the West generally, and United States 
interests in particular, the United Nations, is 
a worthwhile organization. It is not quite what 
its founders hoped it would be but it does ac- 
complish a great many worthwhile functions. 

The principal purpose of the United Nations, 
as set forth in the first paragraph of the first 
article of the Charter, is: “To maintain interna- 
tional peace and security, and to that end: to 
take effective, collective measures for the pre- 


vention and removal of threats to the peace 


”? 
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If, by collective action, the United Na- 
tions is to fulfill this purpose, it is essential that 


_ it have available for its use that 70% of the 
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earth’s surface that is ocean. To keep or to re- 
store peace in many parts of the world, it is 
essential for the collective power of the par- 
ticipating member nations to be brought to bear 
in the right place at the right time. Soldiers 
cannot help solve a problem in the Congo unless 
they can be moved to West Africa. Forces were 
effective in defending South Korea only when 
they were delivered there ready for action. 
When the United Nations Charter was orig- 
inally drafted it was thought that the Security 
Council, and especially the five permanent mem- 
bers, would provide such military forces as 
might be necessary for policing threats to peace 
and security. Disagreements between the Com- 
munists and the West, including over a hundred 
Soviet vetoes, have made this impossible. The 
UN Secretary General has been getting his 
forces from such nations as India, Pakistan, Ire- 
land, Sweden, Malaya, Ethiopia and Nigeria. 
But since these nations do not have much sea 


and air transport, the United States has been 
called upon and has provided much of the trans- 
portation and logistic support for these forces. 
Without this ability to move people and equip- 
ment freely across the seas the United Nations’ 
efforts to keep the peace would be completely 
frustrated at the start. 

Another objective of the United Nations has 
been: “To achieve international cooperation in 
solving international problems of an economic, 
social, cultural, or humanitarian charac- 
ter ....” A great deal of quiet and effective 
progress has been achieved in these areas. In 
large part this progress has been brought about 
by intergovernmental agencies related to the 
United Nations by special agreements. At least 
sixteen of these agencies are now in operation 
including the following: 


WHO—World Health Organization: Helps fight 
disease, sets international standards for drugs 
and vaccines and promotes medical research. 

ICAO—International Civil Aviation Organiza- 
tion: Promotes safety of international civil 
aviation. 

UPU—Universal Postal Union: Coordinates the 
international flow of mail. 

ITU — International Telecommunica- 
tions Union: Coordinates international radio, 
telephone and telegraph and allocates radio 
frequencies. 

IMCO—Intergovernmental Maritime Consul- 
tative Organization : Does much the same kind 
of things for maritime matters as ICAO does 
for civil aviation. 


Even in these areas progress is largely depend- 
ent upon international peace and the freedom of 
the seas, including the overlying airspace. 

The Quarantine of Cuba dramatically demon- 
strated the effectiveness of sea power and the 
usefulness of the United Nations. As the Quar- 
antine acted to halt the shipment of offensive 
weapons into Cuba, the United Nations, through 
the Secretary General, significantly contributed 
toward resolving the issues by acting as a 
mediator. 

Naval personnel, who have such a direct inter- 
est in maintaining peace and security for our 
own country, should recognize and appreciate 
the role of the United Nations in this area. This 
should include some understanding of the pur- 
poses of the United Nations—the organiza- 
tion’s accomplishments as well as its weaknesses 
and limitations. It is to a furtherance of this 
objective that the following pages of the JAG 
Journal are dedicated. 
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THE WORK OF THE INTERNATIONAL 
LAW COMMISSION 


HERBERT W. BRIGGS* 


y, A ccorDING TO ITS Statute, the “Inter- 
national Law Commission shall have for its 
object the promotion of the progressive develop- 
ment of international law and its codification.” ? 
The Commission was established by the United 
Nations General Assembly in pursuance of the 
obligation imposed on it by Article 13 of the 
United Nations Charter to “initiate studies and 
make recommendations for the purpose of .. . 
encouraging the progressive development of 
international law and its codification.” 

The Commission held the first of its annual 
sessions in 1949. Originally composed of fifteen 
members, the Commission has twice been en- 
larged because of increases of membership in 
the United Nations and now consists of twenty- 
five members, no two of whom shall be nationals 
of the same State. Members do not represent 
their governments on the Commission but are 
elected for five-year terms by the General As- 
sembly from a list of candidates nominated by 
governments as “persons of recognized compe- 
tence in international law” and with a view to 
assuring in the Commission “representation of 
the main forms of civilization and of the princi- 
pal legal systems of the world.” Members serve 
without pay but receive travel expenses and a 
per diem allowance. The Commission holds an 
annual session of about ten weeks in Geneva, 
Switzerland, each Spring and formulates inter- 
national law drafts on the basis of studies and 
reports prepared by specially designated mem- 
bers in the interval between sessions. 

Before examining the work of the Commis- 
sion, it will be useful to refer briefly to the na- 
ture of codification and its background. 

Codes of law are familiar institutions in con- 
tinental Europe and other areas of the world but 
have traditionally aroused skepticism in com- 
mon law countries. The flexibility and adapta- 
bility of the common law, based on judicial prec- 

*Professor Herbert W. Briggs is Goldwin Smith Professor of Inter- 
national Law at Cornell University and a member of the Inter- 
national Law Commission and an associate member of the Institut 
de Droit International. Formerly Editor-in-Chief of the American 
Journal of International Law, he has published several books and 
articles on international law and has lectured on that subject at 
the U.S. Naval War College, the Turkish General Staff War 


Academy, and at Geneva, The Hague, Copenhagen, Oslo and other 
places. 


fl. United Nations Document A/CN.4/4/Rev. 1, Statute of the Inter- 
national Law Commission (revised to 1962). 
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edent, has frequently been vaunted over the 
rigidity of codified law. Even in countries 
where the law has been systematically set forth 
in great codes, the hesitations and accomplish- 
ment of the task sometimes covered almost a 
century. This mistrust of codified law helps ex- 
plain the limited interest in the codification of 
the international law which was developing in 
the practice of States. With few exceptions, 
codification of international law was regarded as 
a diversion of scholars rather than a task in 
which governments could usefully participate 
in appraising and adapting the evolving law to 
contemporary needs. 

It is interesting to note that the first great 
official codifications of international law related 
to the laws of war, the conduct of hostilities and 
the treatment of combatants, non-combatants 
and prisoners of war. The famous Instructions 
for the Government of Armies of the United 
States in the Field, General Orders No. 100, 
April 24, 1863, prepared by Dr. Francis Lieber, 
won high praise from jurists all over the world 
and served as the basis of discussion for the 
Brussels Conference of 1874 on the laws and 
customs of war. Although the Brussels project 
was not ratified, it served in turn as the basis 
of some of The Hague Conventions of 1899 and 
1907, many of whose provisions are still opera- 
tional in the field manuals and codes of naval 
warfare currently in force in many nations. 
Similarly the great codification of international 
law contained in the Geneva Conventions of 1949 
for the protection of war victims is the direct 
descendant of the Geneva “Red Cross” codifica- 
tion of August 22, 1864. 

It remained for the League of Nations to ini- 
tiate a broad program for codification of rules 
of customary international law in fields other 
than the laws of war. A committee of legal 
experts examined various topics and selected 
three as “ripe for codification.” These three 
topics were (1) Nationality, (2) Territorial Wa- 
ters, and (3) Responsibility of States for Dam- 
age caused in their Territory to the Person or 
Property of Foreigners. Delegates from forty- 
seven States participated in the Codification 
Conference which met at The Hague in 1930 
but, except on the topic of Nationality, the re- 
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sults were meager. The Conference was unable 
to adopt any treaties on the topics of Territorial 
Waters or State Responsibility, although its 
draft articles, provisionally approved, on those 
subjects have exerted great influence and won 
wide acceptance as an agreed restatement of 
international law. 

The method of codification by governmental 
action subsequently came in for severe criti- 
cism. Prior to the 1930 Conference, States had 
been requested to set forth their views as to the 
existing law on various specific points; but in- 
stead of replying, for example, that in their law 
and practice, the three-mile limit prevailed as 
the maximum breadth of the territorial sea, 
some States indicated a preference for six-, 
twelve- or eighteen-mile limits because the sar- 
dines were found that far from shore. If a 
codification conference was going to open a Pan- 
dora’s box of novel claims not previously as- 
serted, it was suggested by some observers that 
scientific restatements of international law by 
relatively disinterested experts provided a 
method which was preferable to codification of 
compromises reached on the conflicting political 
claims of governments. 

These positions were thoroughly reviewed by 
the United Nations committee which drafted 
the Statute of the International Law Commis- 
sion. The Soviet member of the committee 
wanted the proposed International Law Com- 
mission to be composed of members who repre- 
sented their governments and spoke for them on 
the Commission; he saw no marked distinction 
between the codification of existing international 
law and its progressive development; in both 
cases it would be necessary to conclude interna- 
tional conventions before the results were bind- 
ing on States. The majority of the committee 
favored a Commission whose members were not 
representatives of governments but who would 
serve in their individual capacities as persons of 
recognized competence in international law. 
This latter view prevailed and is embodied in 
Article 2 of the Commission’s Statute. More- 
over, Article 15 of the Statute distinguishes “for 
convenience” between the progressive develop- 
ment of international law as meaning “the prep- 
aration of draft conventions on subjects which 
have not yet been regulated by international law 
or in regard to which the law has not yet been 
sufficiently developed in the practices of 
States” and the codification of international law 
as meaning “the more precise formulation and 
systematization of rules of international law in 
fields where there already has been extensive 
State practice, precedent and doctrine.” 


Proposals for the progressive development of 
international law are not formally initiated by 
the International Law Commission but are re- 
ferred to it by the General Assembly (Art. 16) 
or other authorized agencies. On the other 
hand, the Commission itself may select topics 
for codification, although it must give priority to 
requests made by the General Assembly. The 
Statute distinguishes the methods to be followed 
by the Commission in matters of progressive 
development and matters of codification but, in 
practice, the Commission has found it satisfac- 
tory to follow essentially the same method for 
both. A special rapporteur is appointed for each 
topic; an appropriate plan of work is formu- 
lated; where desirable, governments are re- 
quested to supply the texts of relevant laws, de- 
crees, judicial decisions, treaties and diplomatic 
correspondence; a draft is prepared by the Com- 
mission in the form of articles, with a commen- 
tary setting forth precedents, the extent of 
agreement or divergencies, and alternative solu- 
tions considered; a provisional draft is issued 
as a Commission document and submitted to the 
General Assembly and to governments for their 
observations. Under current procedures, 
governments are given two years in which to 
study these provisional drafts and present their 
written observations, as experience showed that 
a shorter period failed to elicit a sufficient num- 
ber of replies. 

The Commission prepares a final draft after 
consideration of the replies of governments and 
submits it to the General Assembly with a 
recommendation. According to Article 23 of 
the Statute: 


1. The Commission may recommend to the General 

Assembly: 

(a) To take no action, the report having already 
been published; 

(b) To take note of or adopt the report by resolu- 
tion; 

(c) To recommend the draft to Members with a 
view to the conclusion of a convention; 


(d) To convoke a conference to conclude a con- 
vention. 


2. Whenever it deems it desirable, the General Assem- 
bly may refer drafts back to the Commission for 
reconsideration or redrafting. 

It is thus seen that the International Law 
Commission has no authority to enact or promul- 
gate new rules of international law; nor does the 
General Assembly have such power. A proposal 
at the San Francisco conference which drafted 
the United Nations Charter to confer such power 
on the General Assembly was overwhelmingly 
rejected. On completed drafts which seem un- 
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likely to command immediate political support 
among nations, the Commission may recommend 
publication, but no further action, in the expec- 
tation that a careful restatement of the law or 
proposals for new law will in the long run 
demonstrate their utility. It is not without 
interest to note that in the Corfu Channel case ? 
the International Court of Justice, as a basis for 
its decision, closely paraphrased, although with- 
out citation, a rule formulated at the 1930 Hague 
Codification Conference on the right of innocent 
passage of warships through international 
straits in time of peace, even though the rule 
had not been set forth in a ratified treaty. 

Pursuant to Article 23, sub-paragraph 1(b) 
of its Statute, the International Law Commis- 
sion recommended in 1953 that the General 
Assembly adopt by resolution the Commission’s 
draft articles on the Continental Shelf and High 
Seas Fisheries.2 The Commission indicated that 
it regarded such contemplated adoption as in- 
volving an “endorsement” by which “the Gen- 
eral Assembly should lend its authority to the 
principles underlying the articles.” The Gen- 
eral Assembly declined to comply with the Com- 
mission’s recommendations and decided not to 
deal with any aspect of the law of the sea until 
the Commission had prepared a comprehensive 
draft on all aspects of the subject. Aside from 
the stated reason, it seems clear that the Gen- 
eral Assembly’s hesitation was due in part to 
doubts as to the legal effect of its “adopting” a 
set of proposed rules of international law. 
While no one contended that such adoption would 
make them legally binding on States, those 
States which opposed the proposed rules feared 
that such an endorsement by the General Assem- 
bly would go far in that direction and might 
justify an international court in basing a deci- 
sion in a contentious case on such endorsement. 
Eventually, the proposed rules found embodi- 
ment in the Geneva Conventions of April 29, 
1958, on the Continental Shelf and on Fishing 
and Conservation of the Living Resources of 
the High Seas.°® 

It was recommendations by the International 
Law Commission, pursuant to Article 23, sub- 
paragraphs (c) or (d) of its Statute which led 
the General Assembly to convene the Geneva 
Conference of 1958 on the Law of the Sea, the 
Vienna Conference of 1961 on Diplomatic Inter- 
course and Immunities and the Vienna Con- 


oy 


2. LC.J. Reports, 1949, p. 28. 

3. Yearbook, International Law Commission, 1953, II, 217, 219 (Re- 
port of the Commission, 1953, pars. 91 and 102). 

4. General Assembly resolution 798 (VIII), 7 December 1953. 

5. Texts in Department of State Bulletin, XXXVIII, No. 992 (June 


30, 1958), 1110 ff.; 52 American Journal of International Law 
830 ff. (1958). 
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ference of 1963 on Consular Intercourse and 
Immunities. At each of these international con- 
ferences, as well as at the United Nations con- 
ference on Statelessness in 1959 and 1961, the 
draft articles prepared by the International 
Law Commission served as the basis of discus- 
sion. 


These conferences (with the exception of that 


on Statelessness) are the largest international , 


conferences in history. In a broad sense they 
might be referred to as “law-making” confer- 
ences but perhaps the larger part of the results 
embodied in the draft conventions which they 
adopted are a restatement of existing interna- 
tional law rather than new law. The major 
significance of this result lies in its refutation of 
sedulously cultivated statements that existing 
customary international law was capitalist, im- 
perialist or colonial law and ill-suited to the 
needs of Communist States or newly emerged 
States. 

The increase in the number of new States 
whose relations are governed by international 
law has given an entirely new perspective to the 
codification of that law. More than half the 110 
Members of the United Nations were not even 
States when the great body of rules and prin- 
ciples of customary international law were 
evolving. Representatives of more than one 
new State have asked in United Nations debates 
why they should be considered bound by rules 
of international law in whose development they 
had no part. The actual behavior of these new 
States belies the implication contained in the 
challenge: in fact, there has been no general 
repudiation of universally binding rules of inter- 
national law by new States but some have 
asserted a right to be selective. The best way to 
meet this challenge is provide all the new States 
with the opportunity of participating, along 
with older States, in the reformulation of inter- 
national law to meet contemporary needs. 

The attitude of new States at the 1961 Vienna 
Conference on Diplomatic Intercourse and Im- 
munities bears out this conclusion. The Inter- 
national Law Commission’s draft on Diplomatic 
Intercourse and Immunities, used as the basis 
of discussion at Vienna, was predominantly a 
restatement of the customary international law 
on the subject which had evolved in the practice 
of States down through the centuries. The Com- 
mission had carefully appraised these principles 
and practices in the light of contemporary needs 
and future developments and set them forth sys- 
tematically in a draft treaty. Theas yet unpub- 
lished records of the Vienna Conference reveal 
that over three hundred amendments were sub- 
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mitted to modify the texts drafted by the Inter- 
national Law Commission, but that most of these 
amendments were withdrawn or voted down 
with a view to retaining the Commission’s pro- 
fessional drafting. Despite the participation in 
the Vienna Conference of many States which 
had not been in existence when the rules on dip- 
lomatic privileges and immunities had origi- 
nated and received their development, thirty- 
nine of the forty-seven substantive articles in 
the Vienna Convention were adopted without 
dissenting vote and the Vienna Convention as 
a whole was adopted unanimously. 

Although the 1961 Vienna Convention on Dip- 
lomatic Relations has not yet entered into force, 
it is significant that among the earliest States 
to ratify or accede to the Convention one finds 
Ghana, Ivory Coast, Mauritania, Pakistan and 
Sierra Leone. As Professor Philip C. Jessup 
observed with regard to the Geneva Conference 
of 1958 on the Law of the Sea, the effort re- 
quired to restate and develop the applicable rules 
of international law “achieved enough clarifica- 
tion and a wide enough measure of agreement to 
have justified the very considerable effort,” re- 
gardless of whether the conventions are widely 
ratified. In fact, the Geneva Convention of 
1958 on the High Seas entered into force on Sep- 
tember 30, 1962.7 Participation by new States 
in the restatement of international law meets 
their challenge that it was formulated before 
they became States and weakens the argument 
sometimes advanced that States—even older 
States—cannot accept the compulsory jurisdic- 
tion of the International Court of Justice be- 
cause of uncertainty as to the rules of interna- 
tional law it may find applicable. As larger 
segments of customary international law are 
scientifically reappraised and restated, this par- 
ticular argument against accepting the Court’s 
jurisdiction will lose all value. 

It is here that the International Law Commis- 
sion has performed a most useful role. Broadly 
representative in its composition, and fully alive 
to the political implications of its reeommenda- 
tions, it provides a forum for calm and studied 
consideration of the practice of States, the func- 
tion of existing rules of international law and 
their relevancy to emerging contemporary 
needs. While perhaps basically conservative in 
the best sense, the Commission has not hesitated 
to recommend adaptations of existing law to 
novel situations, to present a reasoned case for 
development of the law in relation to matters like 





6. Philip C. Jessup, “‘The United Nations Conference on the Law 
of the Sea,’ 59 Columbia Law Review 234, 264 (1959). 
7. State Department Bulletin, XLVII, No. 1223 (Dec. 3, 1962), 862. 
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the continental shelf, high seas fisheries, or 
arbitral procedure. 

On even more novel questions like the Formu- 
lation of the Nuremberg Principles, the Ques- 
tion of International Criminal Jurisdiction, the 
Draft Code of Offences against the Peace and 
Security of Mankind and the Question of Defin- 
ing Aggression, the Commission has faithfully 
complied (although not always with enthusi- 
asm) with the requests of the General Assembly 
to formulate draft articles on these topics. The 
fact that the General Assembly has been unable 
to proceed further with these topics or to con- 
vene international conferences to convert the 
articles into binding treaty rules is less a re- 
flection on the Commission than an indication 
that States are not yet prepared to adopt firm 
treaty obligations on such matters. 

With one exception—Arbitral Procedure— 
the topics selected by the Commission itself— 
viz, the various aspects of the Law of the Sea, 
Diplomatic Intercourse and Immunities, Con- 
sular Intercourse and Immunities—have com- 
manded the greatest support of States. The 
General Assembly has urged the Commission to 
give priority to three other topics selected by the 
Commission—the Law of Treaties, State Re- 
sponsibility, and State Succession. 

The Commission has already made some 
progress on the Law of Treaties and in 1962 
submitted a provisional draft on “The Conclu- 
sion, Entry Into Force and Registration of 
Treaties” to Member States of the United Na- 
tions for their observations. In 1963 the Com- 
mission will prepare draft articles on the 
validity and duration of treaties and lay plans 
for the study of State Responsibility and State 
Succession. These topics will probably occupy 
most of the attention of the Commission for the 
next few years, although it has waiting on its 
agenda the Question of Special Missions (Ad 
Hoc Diplomacy), the Question of the Relations 
between States and Inter-governmental Orga- 
nizations, the Right of Asylum, and the Juridical 
Regime of Historic Waters, including Historic 
Bays. At least thirty other topics have been 
suggested in the recent sessions of the Gen- 
eral Assembly’s Sixth (or Legal Committee) as 
desirable subjects for codification or progressive 
development of international law. 

It appears that the United Nations has found 
a workable method for the progressive develop- 
ment of international law and its codification 
which the League of Nations failed to achieve. 

It is now recognized that the work has political 
as well as legal aspects. The political body—the 
(Continued on p. 80) 
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T. ATTEMPT TO discuss the position of 
Secretary-General of the United Nations in a 
purely legal, apolitical context is a little like dis- 
cussing the Presidency of the United States ex- 
clusively in terms of the words used to describe 
that office in the Constitution. Obviously, any 
constitutional position is bound to alter as times 
and needs change. Moreover, as we have seen 
in the United States, even the personality, intel- 
ligence, strength and creed of the incumbent 
will, to some extent, shape the office while the 
office in turn in part makes the man. Neverthe- 
less, it is to the Charter of the United Nations 
that we turn for initial guidance; the story 
begins there. 

The creators of the Charter had before them 
in 1944—45 not only the example of the League 
of Nations but also those of a substantial num- 
ber of international entities, including the Inter- 
national Labour Organization (ILO). The 
Covenant of the League gave the Secretary- 
General few powers in addition to his role as 
secretary for the other organs; he could sum- 
mon meetings of the Council at the request of a 
Member and he could make arrangements for 
investigations and consideration of disputes 
arising under Article 15. The Covenant was 
silent on the international character of the 
Secretariat, providing, in Article 6, only that: 


The permanent Secretariat shall be established at the 
Seat of the League. The Secretariat shall comprise 
a Secretary-General and such secretaries and staff 
as may be required. 


Early proposals for the League in fact en- 
visioned nine national Secretaries, each with a 
national staff, each to serve as Secretary to the 
Council in turn, under the supervision of a 





*Howard J. Taubenfeld is Professor of Law at Southern Methodist 
University, currently on leave to serve as Visiting Research Scholar 
at the Carnegie Endowment for International Peace, New York 
City. A recognized authority on and experienced practitioner of 
international law, Professor Taubenfeld has authored numerous 
articles in this field. He holds the A.B., L.L.B. and Ph. D. degrees 
from Columbia University and is a member of the California, New 
York and Federal Bars. He holds membership in the Association 
of the Bar of the City of New York, American Bar Association, 
American Political Science Association, International Law Com- 
mittee of the Association of American Law Schools and the Executive 
Counsel of the American Society of International Law. Professor 
Taubenfeld is currently Chairman of the Committee on International 
Law in the Courts of the United States. The author wishes to 
express his profound appreciation to his wife, Rita Falk Taubenfeld, 
for her assistance in the preparation of this article. 
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THE SECRETARY GENERAL OF THE 
UNITED NATIONS 


HOWARD J. TAUBENFELD* d 


Secretary-General. 
mond, the first Secretary-General of the League, | 


who is generally given credit for making the | 
political decision to make the Secretariat apoli- © 
tical by creating an international staff, with in- | 


ternational responsibilities performing admin- 


istrative actions without making political judg- | 
Sir Eric had been a British career civil | 
servant and his conception of the Secretariat | 
was somewhat analogous to the British Civil | 
Service as a whole which is traditionally non- ~ 


ments. 


political, devoting itself to carrying out the de- 


cisions of whichever political group forms the | 


Government. 


It is clear that Drummond considered his post ; 
primarily administrative rather than political. 


He never addressed the Assembly of the League 
and, in the Council, “he tended to speak . . 
a Secretary of a committee and not more than 
that.” His successor, Joseph Avenol, followed 
suit. 
effacing stamp on the League Secretariat, it is 
worth noting that he is now given credit for sev- 
eral successful behind-the-scenes “diplomatic” 
maneuvers. 

In contrast to this League pattern, the Direc- 
tors of the ILO, its equivalent officers, from the 
start took it as their tasks to initiate studies, 
suggest treaties and, in general, direct and guide 
the work of their organization. 

The position of the U.N. Secretary-General 
partakes a little of each of these approaches. In 
fact this compromise conception originated prin- 
cipally with the United States which, at one time, 


gave serious thought to suggesting both a Presi- © 
dent and a Secretary-General for the Organiza- — 


tion but later combined these into a single officer 
with both political and executive functions. The 


parallel with the executive, independent role of | 
the President of the United States is thus ap- | 


parent but, in view of the still primitive nature 
of the international governmental institutions, 
it cannot be pushed very far without precipitat- 
ing difficulties in theory and in practice. 

Article 7 of the United Nations Charter makes 


the Secretariat one of the principal organs of | 


the United Nations while Article 97 defines the 
Secretariat as comprising 


a Secretary-General and such staff as the Organiza- 
tion may require. The Secretary-General shall be 
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appointed by the General Assembly upon the recom- 
mendation of the Security Council. He shall be the 
chief administrative officer of the Organization. 


The Secretary-General emerges as the only 
elected official in the Secretariat. Since the 
Security Council must recommend his appoint- 
ment, a great power veto is clearly possible. In- 
terestingly enough, no word is said about the 
length of office or, indeed, of removal from office. 
At San Fransico, a three year term was pro- 
posed but was rejected on the ground that so 
short a term might interfere with the independ- 
ent nature of the office. In fact, the period of 
tenure has been politically arrived at, and is set 
anew in each instance with five years thus far 
appearing to be the presumed norm. Once set, 
in theory the term can be ended only by the 
voluntary resignation or death of the incumbent. 
In practice, as Lie’s resignation seems to indi- 
cate, a total boycott by the Soviet Union or the 
United States, or a refusal by the General As- 
sembly to deal with an incumbent, would pre- 
sumably lead to the resignation of the Secretary- 
General which could hardly be classed as 
“voluntary.” 

In addition to Article 97’s statement that the 
Secretary-General is the “chief administrative 
officer of the Organization,” Article 98 provides 
that he 

shall act in that capacity in all meetings of the Gen- 

eral Assembly, of the Security Council, of the Eco- 

nomic and Social Council, and of the Trusteeship 

Council, and shall perform such other functions as 

are entrusted to him by these organs .... 


As any constitutional lawyer might surmise, a 
term such as “shall perform such other func- 
tions as are entrusted to him” offers wide scope 
for the delegation of authority if the administra- 
tor and, even more important, if the legislature 
or other entrusting body is willing and able. 
The Secretary-General for example, has already 
been asked not only to service the principal or- 
gans, to do studies for them, to make reports 
and the like, but also, as we shall see, to imple- 
ment their sometimes vague, politically arrived 
at decisions in such volatile situations as the 
Congo. 

In addition, Article 99 specifies a role for the 
Secretary-General in peace-keeping activities, 
for it authorizes him “to bring to the attention 
of the Security Council any matter which in his 
opinion may threaten the maintenance of inter- 
national peace and security.” He thus has, con- 
stitutionally, an inherently political role and an 
explicit political responsibility, the scope and 
interpretation of which will again depend both 
on events and on the man. Where the nations 


681864—63——_2 \ 


are willing, or are at least not violently unwill- 
ing, this section offers the lawful basis for action 
by a politically active Secretary-General. 

Articles 100 and 101 round out the formal 
picture in calling for an independent, uncoerced, 
able Secretary-General and Secretariat. Thus, 
Article 100 provides that: 


1. In the performance of their duties the Secretary- 
General and the staff shall not seek or receive in- 
structions from any government or from any other 
authority external to the Organization. They 
shall refrain from any action which might reflect 
on their position as international officials respon- 
sible only to the Organization. 

2. Each Member of the United Nations undertakes to 
respect the exclusively international character of 
the responsibilities of the Secretary-General and 
the staff and not to seek to influence them in the 
discharge of their responsibilities. 

The Soviet Union was of course one of the four 
sponsoring powers at San Francisco and these 
sections were, at that time, accepted unani- 
mously. Nevertheless the principle of personal 
political neutrality and independence is not 
easily reconciled with basic concepts of Soviet 
psychological and political theory. The Soviet 
Union officially refuses to believe that any man 
can be “neutral” or “independent.” To them 
even a genuine neutral would ultimately be neu- 
tral in favor of the status quo. Add to this 
the Secretary-General’s Charter-given political 
powers and you have the background for the 
Russian “troika” proposals which go to the heart 
of the Secretary-General’s independence and 
neutrality. 

In a related way, Article 101, while ordering 
due regard for a wide geographical basis for 
selecting members of the Secretariat, charges 
the Secretary-General with making selections 
based on the “highest standards of efficiency, 
competence and integrity.” Despite sporadic 
complaints from the Soviet Union and, more 
recently, from some of the new Members alleg- 
ing a lack of regard for geographic representa- 
tion, observers seem generally to conclude that 
geography has, if anything, in fact been given 
too much weight in recruiting to assure that all 
jobs are filled by the best possible personnel. In 
addition to Articles 100 and 101, in order to 
avoid placing Secretariat members in a position 
where pressure and even physical duress might 
be used on them, Article 105 provides that offi- 
cials are to be granted “such privileges and im- 
munities as are necessary for the independent 
exercise of their functions in connection with the 
Organization.” 

In addition to its strengths, the position of 
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Secretary-General thus emerges with certain in- 
herent, constitutional paradoxes built in. The 
Charter as written calls for impartiality, and 
independence from national pressures while giv- 
ing at least some of the actual political powers 
of the executive. Does this or could it lead to 
irresponsibility? Is this an inherent difficulty 
in the pragmatic American conceptual com- 
promise between a neutered civil servant and an 
executive, but an executive without a private 
budget or a country to turn to over the heads of 
a parliament? Is it “democratic” for the Sec- 
retary-General to have political power and to be 
independent? To whom, to what organ is the 
Secretary-General responsible? To the Security 
Council? To the General Assembly? 

In practice, as we shall see, the Secretary- 
General’s political independence is limited by 
his lack of a reliable, independent power base. 
In reality, it was never intended that he have 
one. His constitutional role was designed to be 
anomalous. He was created the international 
counterpart of a spiritual leader in a secular 
country. His legions are public opinion and 
what he can obtain from national states through 
diplomacy and bargaining. 


PRACTICE 


In an analysis of the position and responsibil- 
ities of the Secretary-General in terms of the 
Charter, of the changes in the nature of the 
United Nations between 1945 and 1963, and of 
the great perils of the world in which we live, one 
is forced eventually into consideration of the un- 
derlying conception of the role of the United 
Nations itself. There are two basic national 
attitudes. One regards the Organization es- 
sentially as a “static conference machinery”, 
there when summoned but with little independ- 
ent life of its own. The other considers it “a 
dynamic instrument of governments,” a creative 
attempt at international cooperation involving 
joint permanent organs, a “neutral” civil serv- 
ice, and used, overall, for executive purposes on 
behalf of all the members,’ in short, a permanent 
and distinctive new synthesizing element in the 
chemistry of international power politics. 

If the static conference approach is the cor- 
rect one (though the terms of the Charter seem 
clearly inconsistent with it), it would have been 
appropriate to limit the Secretary-General’s role 
to that part of Article 97 which names him the 
“chief administrative officer of the Organiza- 
tion.” Alternatively, if the United Nations was 


1. Ann. Rept. of the Secretary General, General Assembly, Official 
Records (16th Sess.), Supp. No. IA, 1. 
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to be nothing more than a meeting place at which [ 
nations could attempt to iron out only such prob- 
lems as they chose to submit, an extension of the 

Soviet position, reminiscent of the rejected early | 


League proposals for nine national secretariats, 


would also be theoretically consistent with the | 
executive needs of such an organization. A sec- | 


retariat could be designed with as many national 
staffs as there are Members, or, at least, with 
staffs or staff “commanders” representing the 
major blocs of nations though the suggestion 
seems preposterously ponderous and the cost in 
efficiency would be high. 

In terms of the Charter and in the view of the 
U.N.’s Secretaries-General to date and of most 
of the Members, as indicated by the discussions 
of the Soviet Union’s “troika” proposals to 
change the Charter arrangements, the Organi- 
zation is meant to be far more than a static con- 
ference machinery. In 1960, for example, Dag 
Hammarskjold stated that “the United Nations 
is an experimental operation on one of the lines 
along which man at present pushes forward in 
the direction of higher forms of an international 
society.” As “a living organism,” it has the 
“necessary scope for a continuous adaptation of 
its constitutional life” to its needs.? To him, 
whatever accorded with the Charter’s purposes, 
but was not as yet adequately dealt with by the 
nations or other international entities, was an 
area where the Secretary-General might make 
his presence known and his good offices avail- 
able. As Joseph Lash has pointed out,’ students 
of American constitutional history will again 
find something reminiscent of Theodore Roose- 
velt’s “stewardship theory” of the presidency in 
this approach. What is not expressly forbidden, 
is at least potentially an area for executive action 
in accordance with the needs and aims of the 
entity. And as in Chief Justice Marshall’s rule 
of constitutional interpretation, a wide choice of 
means is then permissible to achieve a legitimate 
purpose. If this is so, the Secretary-General, 
as the only elected official in the Organization, as 
director‘of the Secretariat, a principal organ of 
the United Nations in the terms of Article 7, 
and as an official charged by the Charter with 
express duties in the peace-keeping field, has a 
wider role than that of chief administrative offi- 
cer though that too has an added significance as 
he directs the operations of the several thousand 
people who, in posts around the world, make up 
the Staff of the Secretariat. 

2. General Assembly, Official Records (14th Sess.), Supp. No. IA, 

1-2. 


3. Dag Hammarskjold’s Conception of His Office, 16 Int’l. Org. 542, 
554 (1962). 
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THE SECRETARY-GENERAL AS ADMINISTRATOR 


As “chief-administrative officer of the Orga- 
nization,” the Secretary-General has “constitu- 


nization and administration of the Secretariat 
be left largely in his hands. He thus has ulti- 
mate responsibility for setting up the policy for 


) hiring and firing personnel and for directing the 


work of over forty-four hundred members of 


) the Secretariat. The U.N.’s Preparatory Com- 


mission noted that the Secretariat was to pre- 
pare the ground for the decisions of other organs 
and to assist in their execution in cooperation 
with the Members. Articles 97, 100, 101 and 
105, taken together, create “for the Secretariat 
a position, administratively, of full political 
independence.” The sections have formed a 
basis for resisting attempts to subject Secre- 
tariat members to control by their national 
states, as with United States proposals in 1952 
and 1953 concerning loyalty clearance and dis- 
missal of U.S. nationals employed by the Sec- 
retariat. That the Secretary-General’s inde- 
pendence is not factually complete is shown 
nevertheless by the fact that in his own good 
More re- 
cently, the Soviet Union backed proposals for a 
tripartite, or “troika,’”’ control over the Secre- 
tary-General through appointment or election of 
three deputies representing the East, the West 
and the “‘neutral’”’ nations, each with a veto over 
programs. This would obviously modify the 
very nature of the relationship between the 
Secretary-General and his staff by restricting 
the independent executive control which these 
Charter articles give him. 

In addition to his other functions as admin- 
istrator, the Secretary-General also reports 
annually on the work of the Organization. This 
too, like a State of the Union address, furnishes, 
unless the incumbent exercises great efforts to 


, erase himself from the picture (and perhaps not 
/ even then), a vehicle not merely for statements 
| of fact but also for an evaluation of pressing 


sales esata t Meets? tae natPab 


needs, overall aims and some political philos- 
ophy. 

Even in its administrative aspects, the posi- 
tion of Secretary-General has inevitable, if lim- 
ited, politicalelements. Asits chief administra- 
tor, the Secretary-General’s reputation as a man 
and a statesman is bound to that of the United 


| Nations. He cannot be expected to remain so in- 


| different to any unresolved political tensions 


that threaten both the Organization and his own 
esteem and future capabilities as to fail to note 


, and report on them. Indeed he would be remiss 





in his duties as chief executive under these Arti- 
cles if he failed todoso. Asa result of the Char- 
ter provisions and of human nature, the Secre- 
tary General even in his role as administrator 
must wield some independent political power. 


THE SECRETARY-GENERAL AS “SERVANT” OF 
THE SECURITY COUNCIL AND 
GENERAL ASSEMBLY (ARTICLE 98) 


Article 98, it will be recalled, provides that 
the Secretary-General “shall perform such other 
functions as are entrusted to him by these 
[other] organs.” Thus, constitutionally, it is 
possible for the Security Council or the General 
Assembly to entrust the Secretary-General with 
tasks involving what are clearly political de- 
cisions if they so desire. Indeed, in Hammar- 
skjold’s view, while the Secretary-General is al- 
ways obliged to remain neutral in the sense that 
he may not yield to national or group interests or 
ideologies, it would be contrary to the terms of 
the Charter for him to refuse to take a stand on 
political issues at the request of the Council or 
the Assembly. Moreover, as the United Na- 
tions has developed, the usefulness of the office 
of Secretary-General in peace preservation ac- 
tivities has grown by default. First, the Se- 
curity Council, charged by the Charter with 
prime responsibilities in this field, lost much of 
its potential efficacy as almost every problem 
contained elements of the world-wide bloc con- 
test and neither side needed to yield. The 
United States was generally secure in its pre- 
ponderant voting strength; the Soviet Union 
took legal recourse to the veto. Next, the Gen- 
eral Assembly indicated its own growing pre- 
rogatives in the peace-keeping sphere in what is 
perhaps the most arresting proof of the non- 
static, evolutionary nature of the U.N. “consti- 
tution,” the 1950 Uniting for Peace resolution, 
but that organ has itself become so swollen with 
new Members, representing such a variety of 
interests, that a responsible two-thirds majority 
on any direct action issue is less easily achieved. 
This may be a passing phenomenon as the new 
nations become more sophisticated in the age-old 
legislative art of log-rolling but, for the present, 
both the Council and the Assembly have proven 
unable to hammer out the minimum political 
consensus necessary to discharge peace-keeping 
functions. Unable to achieve substantive 
agreement themselves, they have in recent years 

agreed on several occasions to the procedure of 
“passing the buck” and have turned, for bet- 
ter or worse, to the Secretary-General. As if 


4. See Hammarskjold, The International Servant in Law and in 
Fact [speech to the Oxford Congregation (1961)] 14. 
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his role was not constitutionally and politically 
sufficiently anomalous, as Dag Hammarskjold 
pointed out, it is in just the “most controversial 
situations” that the other organs have tended to 
give the Secretary-General “mandates of a 
highly general character, expressing the bare 
minimum of agreement attainable in the 
organs.” ® 

In 1956, for example, in connection with the 
Palestine armistice problem, the Security Coun- 
cil asked him “to arrange with the parties for 
adoption of any measures” which he believed 
“would reduce existing tensions along the de- 
marcation lines.” After fighting began in 
Egypt, the General Assembly asked him to “‘ob- 
tain compliance with the withdrawal of foreign 
forces” since the U.N. armed forces envisioned 
in Article 43 of the Charter had never been 
created due to the post-war great power dis- 
agreement, and to submit a plan for a United 
Nations Force to “secure and supervise the ces- 
sation of hostilities” and, later, “totakeall ... 
necessary administrative and executive action 
to organize this Force and dispatch it to 
Egypt.” *® The result, in part, was UNEF, the 
United Nations Emergency Force, which is still 
under the direction of the Secretary-General, 
doing a creditable job in the Near East. 

In June, 1958, the Secretary-General was re- 
quested “to dispatch urgently an Observation 
Group ... to Lebanon so as to ensure that 
there is no illegal infiltration of personnel or 
supply of arms or other material across the Leb- 
anese borders.”* In August, 1958, he was 
asked to make forthwith “such practical ar- 
rangements as would adequately help in uphold- 
ing the purposes and principles of the Charter 
in relation to Lebanon and Jordan.”*® Thus 
even before the Congo, the Secretary-General’s 
office had been in turn used as an international 
negotiator, arbitrator, intelligence collector, de- 
cision maker and finally, where angels have 
always feared to tread, international enforcer 
of the peace. 

The most controversial of the Secretary-Gen- 
eral’s activities has clearly been that connected 
with the Congo. Though precedents for most 
of the role assumed by him, a role he could only 
doubtfully have avoided, existed, it will doubt- 
less become a classic case study of the problems 
and dangers of political action by an interna- 
tional “executive” pursuant to a politically con- 
troversial and therefore unspecific mandate. 


5. Id. at 20. 

6. See Security Council Resolution S/3575, 4 Apr. 1965; 998 (ES-I), 
4 Nov. 1956 and 1001 (ES-I), 7 Nov. 1956. 

7. U.N. Doc. S/4023, 11 June 1958. 

8. General Assembly Resolution 1237 (ES-III), 21 Aug. 1958. 
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In July, 1960, the Secretary-General was re- 
quested by the Security Council to provide mili- 








tary assistance to the Central Government of | 


the Republic of the Congo. The basic directive 
was (and remains) a single paragraph of a 
resolution adopted on July 13, 1960 (U.N. Doc. 
$/4387), in which the Council 


2. Decides to authorize the Secretary-General to 
take the necessary steps, in consultation with the 


Government of the Republic of the Congo, to provide | 


the Government with such military assistance, as may 
be necessary, until, through the efforts of the Congo- 
lese Government with the technical assistance of the 
United Nations, the national security forces may be 
able, in the opinion of the Government, to meet fully 
their tasks. 


concerning the use of U.N. Forces which had 
been evolved from the experience with UNEF.® 
Despite unforeseen and unforeseeable problems 


which promptly arose—the secession of Ka- | 


tanga, the disintegration of the central govern- 
ment which led to rival groups claiming to be the 
“Central Government”—and despite repeated 
requests to the Security Council for further 
guidance on the interpretation given to the Sec- 


retary-General’s mandate, the political organs | 


of the United Nations have not in fact given 
new directions. Hammarskjold’s report of July 
18, 1960,2° however, in which he described his 
interpretation of the Council’s resolution of July 
14th and indicated the size, nature and other 
information about the U.N. Congo Force was 
duly considered and “commended” by the Coun- 
cil on July 22 with Russia concurring. From 
this it would seem legitimate to deduce at least 


tacit concurrence by the Council, the agency | 


specified in the Charter as having prime respon- 
sibility for peace-keeping activities. On August 
9, after the U.N. Force was stopped from enter- 
ing Katanga, the Security Council again “with 
concurrent vote of the Soviet Union, confirmed 
the authority given on the 14th and 22nd July 
to the Secretary-General and requested him to 


carry out the responsibility placed on him there- | 


by.” 22, In September, Russia apparently de- 

cided that events were running against its inter- 

ests and a Soviet veto of further instructions 

caused the matter to be transferred to an emer- 

gency session of the General Assembly which, 

on September 21, supported the three Council 

9. See Summary Study of the Experience Derived From the Estab- 
lishment and Operation of the Force: Report of the Secretary- 
General, U.N. Doc. A/3943, General Assembly, Official Record, 
13th Sess., Annexes, Agenda item 65. 

10. U.N. Doe. 8/4389. 

ll. See U.N. Doe. 8/4405, § 3. 


12. See U.N. Press Release, SG/1020, Apr. 5, 1961, for review of the 
U.N. Resolutions. 
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resolutions just mentioned and requested the 
Secretary-General “‘to continue to take vigorous 
) action in accordance with the terms of the afore- 
' mentioned resolutions.” ?* Despite the bitter- 
ness of the Soviet Union (and France) in attack- 
ing Hammarskjold for “usurping” the functions 
of other U.N. organs,** it seems clear that most 
of the Members have continued their support of 
the Secretary-General’s position, at least for 
want of another approach. It seems clear that 
between July 1960 and the Soviet veto in Sep- 
tember, the Secretary-General received a clear 
delegation of authority, pursuant to Article 98 
of the Charter and was no usurper. How and 
when such a delegation is ended, and what are 
its dimensions, are of course nice constitutional 
questions. So in fact is the legal capacity of the 
General Assembly in this area. It is clear that 
the Assembly, if so disposed, could summon the 
) power of the smaller nations to provide a Sec- 
retary-General with enforcement forces. 
Should he refuse? Could he refuse? It seems 
) apparent that U Thant, Dag Hammarskjold’s 
successor is unlikely to do so for he has taken 
at least as vigorous a line in dealing with the 
Congo problem as did his predecessor. 

Thus the Secretary-General, in addition to all 
his other roles, now finds himself also Com- 
} mander-in-Chief of the United Nations military 
forces in the Middle East and the Congo. In 
accordance with the usual principles of U.N. 
organization, ONUC “is necessarily under the 
exclusive command of the United Nations, 
vested in the Secretary-General under the con- 
trol of the Security Council.” (U.N. Doc., S/ 
4389). And in the view of the majority of the 
International Court of Justice in the recent 
. “assessments” opinion, all Members are obliged 
to share in the cost of the operation. Healso re- 
mains the organizing and centralizing force for 
programs of economic and administrative 
assistance to the Congo and, as the experience 
| of UNRRA demonstrated, the granting of life- 
giving assistance can itself never be completely 
denatured politically, even when internationally 
administered. 

The Secretary-General is thus deeply involved 
in two of the U.N.’s major political tasks, peace 
keeping and nation building. He is in the for- 
mer in part because the quarreling nations 
turned to him under Charter Article 98 though 
| with misgivings and often with bitter second 
| thoughts. He is in the latter simply because 
' even the “technical” role of international admin- 
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istrator is, in its more creative aspects, inher- 
ently political. 


THE SECRETARY-GENERAL AS A 
POLITICAL ORGAN OF THE UNITED NATIONS 


It is Article 99 which in Dag Hammarskjold’s 
view “more than any other . . . was considered 
by the drafters of the Charter to have trans- 
formed the Secretary-General ...from a 
purely administrative official to one with an 
explicit political responsibility.” *5 By its ex- 
press terms, a right is conferred on the Secre- 
tary-General to bring matters to the Security 
Council’s attention. Consequently, by what 
would seem to be an almost unavoidable “‘neces- 
sary and proper” interpretation, it has pro- 
vided the justification for a broad discretionary 
power “to conduct inquiries and to engage in 
informal diplomatic activity” in order to keep 
the Secretary-General informed on matters 
which might need to be laid before the Council. 

Thus, in 1959, Secretary-General Hammar- 
skjold visited Laos and established a personal 
representative there. He had been invited to 
Laos by the Royal Laotian Government without 
any formal mandate from the Council or the 
Assembly. In explaining his authority, he 
wrote: “The legal basis for a decision to leave a 
personal representative in Laos, apart from the 
consent of the Government of Laos would be the 
general responsibilities of the Secretary-General 
regarding developments which might threaten 
peace and security, combined with his admin- 
istrative authority under the Charter.” In his 
own words: “In the case of Laos, I said it may 
be a threat to peace and security but how can I 
know? If I am to take the very serious action 
of putting into motion Chapter VII, I must know. 

Therefore, in a potential case of 99 I can send 
observers.” #* Indeed, this “right of initiative” 
may well imply “a recognition” of the Secretary- 
General’s “responsibility for action for peace, in 
such form as may be appropriate, irrespective 
of the views and wishes of the various Member 
Governments.” 17 

There are several other instances in which the 
Secretary-General has been led by circumstances 
and by inclination to interpret vigorously the 
implications of his prerogatives and responsi- 
bilities under Article 99. As early as 1954, 
Hammarskjold used this independent authority 
as the basis of a visit to Communist China, on his 
own responsibility, to discuss the release of 
American prisoners. In that case, Peking had 





| 13. Ibid. 

| 14, Speech of Andrei Gromyko in the General Assembly, March 21, 

/ 1961; press conference of French President Charles de Gaulle, 
Apr. 11, 1961. 


\ 








15. Op. cit. supra note 4 at 10. 

16. Lash, 16 Int’l. Org. 551 (1962). 

17. Speech by Hammarskjold to the Nat’l Press Club, Apr. 14, 1954, 
U.N. Press Release SG/378. 
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already rejected a General Assembly resolution 
regarding the imprisoned airmen. His discus- 
sions took place therefore directly on the basis 
of his position under the Charter. Peking, it 
appears, was ready to recognize this independ- 
ent, Charter-based status and authority. 

In the Lebanon situation in 1958, already re- 
ferred to, a draft resolution increasing the U.N. 
Observer Group in Lebanon (UNOGIL), set up 
in accordance with earlier Security Council ac- 
tion, was vetoed in the Council by the Soviet 
Union on the grounds that it failed to demand 
the immediate withdrawal of United States 
forces from the area. The Secretary-General 
proceeded to do on his own what the resolution 
would have requested him to do if it had been 
adopted and strengthened the Observer Group. 
He drew on his own view of relevant Charter 
provisions since he always maintained that he 
acted in two capacities : in one, he was the agent 
of the Council; in the other, he was Secretary- 
General with a clear, Charter-given mandate to 
act for peace. Interestingly enough, the Soviet 
Union did not attack this move of his in the 
Lebanon crisis. 

Again in April, 1960, the Secretary-General 
was asked by the Security Council to consult 
with the Government of the Union of South 
Africa in connection with Pretoria’s segregation 
policies. South Africa relied on Charter Article 
2(7) to reject the Council’s competence in this 
matter but agreed to consult with Hammarskjold 
“on the basis of the authority of the Secretary- 
General under the Charter.” * 

This instructive experience, like the earlier 
negotiations with the Communist Chinese, 
demonstrates the added flexibility offered the 
United Nations by a Secretary-General with 
political competence. He is still another avenue, 
sometimes a face-saving avenue, for negotiation 
for he does come as a symbol of universality 
and peacemaking, without great power. 

It was Dag Hammarskjold’s expressed view 
that, under the relevant Charter provisions, “un- 
less there is an explicit decision to the contrary 
the Secretary-General can act” to promote and 
save the peace.*® To him, the Secretary-Gen- 
eral is the trustee of a devoloping supranational 
influence in international matters “of the Organ- 
ization in its capacity as an independent opin- 
ion factor.” 2° Like Trygve Lie before him, he 
subscribed to the “dynamic” interpretation of 
the U.N.’s role and mission. It is doubtful that 
any future Secretary-General could retreat from 





18. U.N. Doc. S/4305, Apr. 19, 1960. 
19. Interview by Joseph Lash, op. cit. supra, note 16 at 552. 
20. 16 Int’l. Org. 554 (1962). 
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this interpretation unless the Charter itself were j 
amended either formally or by great power con- | 


sensus. 


It has been argued that the Secretary-General 3 


could and should, in controversial cases, demand 


more precise instructions from the Security | 
Council or the General Assembly, though in | 
these cases further agreement in those organs | 
It may be that the | 


is presumably impossible. 
existence of an officer constitutionally able and 


in fact willing to assume these responsibilities | 
has permitted the other political organs to dodge | 
Alterna- | 


their true political responsibilities. 
tively, if they had been willing, the other organs 
might have appointed subsidiary bodies to 
handle political matters or at least offer direct 
guidance as they did in the Greek, Palestine and 
Korean matters in earlier years, rather than 
leave direction to the Secretary-General. This 


too might have averted in part the basis for | 


direct national attacks on the Secretary-General 


for his role in these controversial situations, | 


which the Russians now describe, in Gromyko’s 
unfair terminology, as “usurping the preroga- 
tives” ** of the other U.N. organs. Consistency 
has never of course been considered an essential 
virtue by the Soviet Union. In 1946 for example, 
when Secretary-General Lie announced that he 
was prepared to make his own investigations 
and inquiries in the first Greek question, the 
representative of the U.S.S.R. replied, in part, 
that: “It seems to me that in this case, as in all 
other cases, the Secretary-General must act.” * 

In these controversial cases, it is also true 


that adoption of other alternatives might well | 
have meant that the Organization would not | 


RES Bon = 





have acted at all, or would have moved too slowly. | 


How does it feel to be a Secretary-General forced | 


to assume political responsibilities under these 
circumstances? In Dag Hammarskjold’s words, 
the course of “non-action—may be tempting” 
but it is not compatible with the Charter-imposed 
“obligation to carry out the policies as adop- 
ted” 2° by the other organs of the United Na- 
tions. Moreover, he never felt that he really 
lacked guidance since he could turn to “the prin- 
ciples and purposes of the Charter” and the body 
of law made up of “legal doctrine and precepts 
that have been accepted by the States generally, 
and particularly as manifested in the resolutions 
of U.N. organs.” With these general guides 
and great personal courage, he could apply a 

(Continued on p. 80) 





21. Speech by Gromyko in the General Assembly, March 21, 1961. 

22. U.N. Security Council, Ist year, Official Record, 70th Meeting, 
404 (Sept. 20, 1946). 

23. Op. cit. supra note 4 at 23-24. 
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VOTING IN THE UNITED NATIONS 


RADM ROBERT D. POWERS, JR., USN* 


I 


HE CREATION OF an organization of na- 

tions of the world was attended by many 
practical problems. Not the least of these were 
the mechanics of voting in the General Assem- 
bly, the Security Council and the other prin- 
cipal organs of the United Nations. The theory 
of equality of nations was predominant, yet the 
more powerful and affluent nations considered 
that they must have some safeguards against 
majority rule. The final provisions of the Char- 
ter contain the decisions dictated by the prac- 
tical situation in the world. The equality of all 
nations in international law was preserved,' but 
the difference in standing of the more powerful 
nations was recognized in the “veto” power in 
the Security Council. To paraphrase George 
Orwell,? “All nations are equal, but some nations 
are more equal than others.” 

The voting procedures established were ad- 
mittedly not perfect. There is no semblance of 
population representation or differentiation as 
to power (except by the veto) , economic position 
or geographical size. That such factors have a 
significant effect on a nation’s position in the 
world is well set forth in Barbara Ward’s re- 
cent book.? Yet as she states nationalism and 
equality of nations are the great drives in the 
post World War II world. The voting proced- 
ures in the United Nations are a recognition of 
the importance of this factor. 

Nonetheless, though perhaps not perfect, the 
established procedures have survived for some 





*Admiral Powers is presently serving as Deputy and Assistant Judge 

Advocate General of the Navy. He holds the LL.B. and LL.D. 
degrees from Washingion and Lee University. Admiral Powers 
holds membership in the American and Federal Bar Associations and 
the American Society of International Law. He has researched 
and studied extensively in the field of International Law and Rela- 
tions. In addition to his being a frequent lecturer on this subject, 
he has authored several articles on International Law. 

1. Cf. Art. 2, Charter of the United Nations, section 1, The Organi- 
zation is based on the principle of sovereign equality of all its 
members. 

2. Orwell’s original statement was: All animals are equal, but some 
animals are more equal than others. 

3. Barbara Ward, The Rich Nations and the Poor Nations (Norton 
& Co. 1962), writing of the United Nations at page 15, she states: 
The whole United Nations with its ‘‘one state, one vote” reflects 
this egalitarian nationalism and the right “to self-determination” ; 
the most cutting edge of nationalism as old empires dissolve, is 
in essence the new peoples’ claim to national equality with the 
older states. For this reason nationalism today comes to us in 
great measure in the form of equality—the equality of nations one 
with each other, the equality of esteem and prestige which comes 
from not being run by other nations. This is one of the great 
drives of our world. 


16 years in a world which has not been tranquil. 
It is not the main purpose of this article to try 
to predict changes or to project into a possible 
future area where changes in world opinion, 
the possible development of federal states. and 
a desire for securing world peace through a 
strengthening of the powers of the United Na- 
tions, may bring evolutionary changes to the 
established voting procedures. Herein, the ap- 
plicable provisions of the Charter will be stated 
and an attempt made to show how they have 
worked and how they have been interpreted. 


II 
CHARTER PROVISIONS ON VOTING 


For refreshing of memory and ready refer- 
ence, the articles of the United Nations Charter 
are quoted as follows: 


As to admission of new members, Article 4, 
section 2, provides: 


The admission of any such (as defined in 
section 1) state to membership in the United 
Nations will be effected by a decision of the 
General Assembly upon the recommenda- 
tion of the Security Council. 


Article 5 provides that a member may be sus- 
pended by the General Assembly upon the recom- 
mendation of the Security Council, and may be 
restored to the rights of members by the Secu- 
rity Council. 


Article 18 gives the specific rules for voting as 

follows— 

1. Each member of the General Assembly shall have 
one vote. 

2. Decisions of the General Assembly on important 
questions shall be made by a two-thirds majority of 
the members present and voting. These questions 
shall include: recommendations with respect to the 
maintenance of international peace and security, 
the election of the non-permanent members of the 
Security Council, the election of the members of the 
Economic and Social Council, the election of the 
members of the Trusteeship Council .. ., the ad- 
mission of new Members to the United Nations, the 
suspension of the rights and privileges of member- 
ship, the expulsion of Members, questions relating 
to the operation of the trusteeship system, and 
budgetary questions. 

8. Decisions on all other questions, including the de- 
termination of additional categories of questions to 
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be decided by a two-thirds majority, shall be made 
by a majority of the members present and voting. 


The voting article concerning the Security 
Council is Article 27 which states: 


1. Each member of the Security Council shall have 
one vote. 

2. Decisions of the Security Council on procedural 
matters shall be made by an affirmative vote of 
seven members.‘ 

8. Decisions of the Security Council on all other mat- 
ters shall be made by an affirmative vote of seven 
members including the concurring votes of the 
permanent members; provided that in decisions 
under Chapter VI* and under paragraph 3 of 
Article 52,° a party to a dispute shall abstain from 
voting. (Emphasis added.) 


The voting requirement of the Economic and 
Social Council is stated in Article 67 of the Char- 
ter. Each member of the Council has one vote 
and decisions are made by a majority of the 
members present and voting. 

The Trusteeship Council is composed of mem- 
ber states administering trust territories, plus 
any states specifically named in Article 23 which 
do not administer such territories, plus sufficient 
additional members required to ensure that the 
Council be equally divided between nations ad- 
ministering and those not administering trust 
territories. Each member of the Council has 
one vote and decisions are made by a majority 
present and voting.’ 

Questions presented to the Permanent Court 
of International Justice are decided by a ma- 
jority of the judges present.* A quorum of nine 
is required, and in event of an equality of votes 
the President has a casting vote. 

There are, of course, no voting provisions for 
the Secretariat as this section of the United Na- 
tions organization has no functions of a legis- 
lative nature. The remaining Charter provi- 
sions relating to voting are Article 108 which 
provides that Charter amendments may be 
adopted by a two-thirds vote of all members, 
and come into force when ratified by two-thirds 
of the members including all the permanent 
members of the Security Council, and Article 
109 which provides for the calling of a General 
Conference to review the Charter, the date and 
place of which is to be fixed by a two-thirds 





4. Article 23 provides that the Security Council shall consist of eleven 
members with the Republic of China, France, USSR, the United 
Kingdom and the United States as permanent members and the 
remaining six members elected by the General Assembly. 

. Chapter VI deals with the Pacific Settlement of Disputes. 

6. This paragraph provides that the Security Council shall encourage 
pacific settlement of local disputes through regional arrange- 
ments. 

. Art. 88, Charter of the United Nations. 

8. Article 55, Statute of the International Court of Justice. 
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vote of the members of the General Assembly 
and by a vote of any seven members of the Se- 
curity Council. 

III 


BACKGROUND OF VOTING PROVISIONS 


Once the principle of equality of all member 
nations was established, it was obvious that each 
member nation would have one vote in the Gen- 
eral Assembly. Any other formula would have 
led to endless discussions as to what other fac- 
tors could be used in determining equality. 
Weighted voting, i.e., considering some of the 
factors hereinabove mentioned and giving more 
voting power to one nation than to another, has 
disadvantages in an organization like the United 
Nations, not the least of which is the difficulty of 
obtaining acceptance in the General Assembly 
even if a formula could be agreed upon in con- 
ference. Weighted voting has been used in more 
technical international organizations such as the 
International Monetary Fund. This method of 
voting in the General Assembly appears to have 
received no serious consideration at either Dum- 
barton Oaks or at San Francisco. 

The main questions relating to voting in the 
General Assembly have arisen in connection with 
determination as to what questions require a 
two-thirds vote for resolution. This matter is 
treated more fully below. In previous interna- 
tional conferences and organizations dealing 
with political matters the general rule had been 
one of unanimity. Unanimity was required un- 
der Article 5 of the Covenant of the League of 
Nations, though exceptions to this rule were 
sometimes made. 

IV 


THE “VETO” POWER 


In developing the Charter of the United Na- 
tions one of the most controversial provisions 
was the so-called “Big Power Veto.” At Dum- 
barton Oaks it was apparent that the conferees 
were willing to accept a principle which required 
concurrence of the permanent members of the 
Council but there was no unanimity as to what 
would be the effect of non-concurrence by an 
actual party to a dispute.2®° At Yalta President 
Roosevelt proposed the formula which was in- 
corporated in the proposals to the Conference at 





9. Article XI, Sec. 5, Articles of Agreement for the International 
Monetary Fund. See also Article V, Sec. 3, Articles of Agree- 
ment for the International Bank of Reconstruction and Develop- 
ment, and Sohn, Louis B., Weighting of Votes in an International 
Assembly. American Political Science Review XXXVIII, 1192. 

10. Cf. Lee, Dwight E., The Genesis of the Veto. International Or- 
ganization, I, 33-42 (1947). 
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San Francisco and which was substantially 


Serious questions regarding the veto power 
and how it would be exercised were raised at 
San Francisco, resulting in a joint statement of 
interpretation ** which included the following: 


It is not to be presumed, however, that the per- 
manent members, any more than the nonpermanent 
members, would use their “veto” power wilfully to 
obstruct the operation of the Council. 

In view of the primary responsibilities of the per- 
manent members, they could not be expected, in the 
present condition of the world, to assume the obliga- 
tion to act in so serious a matter as the maintenance 
of international peace and security in consequence 
of a decision in which they had not concurred. There- 
fore, if majority voting in the Security Council is to 
be made possible, the only practicable method is to 
provide, in respect to non-procedural decisions, for 
unanimity of the permanent members plus the con- 
curring votes of at least two of the non-permanent 
members. 


The statement went on to say that in deter- 
mining what was a procedural matter seven 
votes, including the concurring votes of the 
permanent members, would be required to de- 
termine this preliminary inquiry. Thus the veto 
of any one of the permanent members was firmly 
established in the Security Council. : 

Apparently the only exception to the veto is 
when a state is required to abstain under Article 
27(3) because of interest in the dispute. The 
United States delegate stated that in such case 
a decision could be made by seven affirmative 
votes with all permanent members except those 
who were parties to a dispute, concurring. It 
should be noted that the provisions for absten- 
tion relate only to the pacific settlement of dis- 
putes in Chapter VI and in section 3 of Article 
52. In all other voting, including that on the 
provisions of Chapter VII, “Action with Respect 
to Threats to the Peace, Breaches of the Peace, 
and Acts of Aggression,” the permanent mem- 
ber veto may be used even if the member is a 
party to the dispute. 

However, there is a way out for a member of 
the Security Council to avoid responsibility for 
action. It is accepted Council usage that an 
abstention does not count as a veto. Thus a 
permanent member of the Council may elect 
not to veto but still not to approve. This device 
has made it possible for the Security Council 
to act on many matters where action might have 
been otherwise “vetoed.” Absence from a meet- 
ing of the Security Council is treated as an ab- 





11. Text of the entire statement appears in Goodrich and Hambro, 
Charter of the United Nations, Commentary and Documents 
(World Peace Foundation) 216-218. 
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stention in relation to voting, and the Security 
Council may proceed to act if a permanent mem- 
ber is absent. 

When the great powers insisted on veto provi- 
sions they included in their statement regarding 
it the proviso stated above concerning the pro- 
spective use of the veto. 

Whether all the powers have lived up to this 
promise is debatable. By 1947 the “veto” had 
been used in twenty-three cases, ten of which 
dealt with the admission of new states. It is 
well known that the Soviet Union has most often 
used the veto, and has used it to block action 
urgently needed. Many regard the Soviet use 
of the veto as an outright abuse.** It has used 
its veto power one-hundred times by casting a 
negative vote, and it has been stated that it has 
used the veto as a “device of power, rather than 
responsibility.” 

Nevertheless, it must be acknowledged that 
the United States and the other permanent mem- 
bers also insisted on the “veto.” The United 
States Senate has emphasized the fact that “‘no 
enforcement action of any kind against a na- 
tion breaking the peace, can be taken without 
the full concurrence of the United States acting 
through its delegate to the Security Council.” 
In 1956 a Senate Subcommittee expressed the 
opinion “that the veto power should be retained 
unimpaired,” except in the cases of pacific set- 
tlement and the admission of new members. 

Though there have been proposals looking 

toward changes in the voting procedure in the 
Security Council, it seems unlikely that any 
change is imminent. The proper use of the veto 
is still regarded necessary by the great powers. 
It is the abuse of the “veto” which has been most 
often condemned, not its continued existence. 


Vv 
WHAT IS AN “IMPORTANT” QUESTION? 


As mentioned above, one provision that was 
the subject of much discussion is that part of 
Article 18 of the Charter which requires a two- 
thirds majority in the General Assembly voting 
on “important questions.” The Article appar- 
ently creates two categories of questions, first 
“important questions” and “other questions.” 
On first reading the article seems to be uncom- 
plicated. The listed questions cannot realis- 
tically be considered as including all important 
questions. The purpose of the provision seems 


12. Cf. Harold Courlander, Shaping Our Times, 156. (This is an 
excellent short work on What the United Nations is and Does, 
as the subtitle states.) 

13. Ernest A. Gross, The United Nations, Structure for Peace, p. 42 
(Council on Foreign Relations, Harper Bros. 1962). 
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to be only to fix the importance of the listed 
matters in the Charter. The use of the word 
“include” would make the interpretative rule of 
“Expressio Unius Est Exclusio Alterius” in- 
applicable. This is also made clear by the pro- 
vision for determining additional categories to 
be decided by a two-thirds majority of the mem- 
bers present and voting. 

The function of the list is merely to fix the impor- 
tance of, and thus the voting majority required for, the 
listed questions, rather than to limit or guide the 
future of voting majorities.“ 


The list of questions therefore is not exhaus- 
tive, nor it is to be interpreted as preventing a 
two-thirds majority rule on other than import- 
ant questions, for if so interpreted it would make 
the provision of Article 18(3), authorizing 
creation of additional categories of the kind 
listed in Article 18 (2), conflict with the one pro- 
vision authorizing a majority vote for imposi- 
tion of a two-thirds majority rule on a ques- 
tion.*5 

The use of the word “important” in Article 
18(2) seems to have been unfortunate since it 
might have a connotation of making all other 
questions “unimportant.” As the Indian dele- 
gate once said: 


Every question that the Assembly discusses is im- 
portant. We do not waste our time discussing un- 
important questions.” 


It is worthy of note that no new categories 
have been created under Article 18(3) and in 
fact only a few even proposed. It has been 
stated that the French text is persuasive of the 
fact that the enumerated questions are illustra- 
tive rather than exhaustive. The French text is 
“Sont considerees comme questions impor- 
tantes.” Literally interpreted this would be 
“These shall be considered as important ques- 
tions” 27 which has a different meaning from the 
English text “These questions shall include.” 
The Russian and Chinese texts are more equiva- 
lent to the English than to the French text. 


14. Ernest L. Kerley, Voting on Important Questions in the United 
Nations General Assembly, 53 American Journal of International 
Law, 325 (1959). 

15. Rule 87 of the Rules of Procedure of the General Assembly, 
U.N. Doc. No. A/3660, 15 (1957) provides in this regard, Decisions 
of the General Assembly on questions other than those provided 
for in rule 85, including the determination of additional cate- 
gories of questions to be decided by a two-thirds majority, shall 
be made by a majority of the members present and voting. The 
inserted interpretation of other than those provided for for 
other questions, as the words appear in Article 18(3), seems to 
support the conclusion stated above. [Emphasis added.] 

16. U.N. General Assembly, First Session Official Records. Plenary 
Meetings, 1050 (1946). 

17. This interpretation would bring into play the principle of con- 
struction that when a general principle is first stated, followed 
by a specification of cases, the specification is illustrative. See 
U.N. Gen. Assembly, 11th Sess. Plenary Meeting, 1162 (1957). 
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in his article on this question ** seems to be the 
most logical resolution of the differing inter- 
pretations of Article18. He said: 

The determination of the voting majority required 
to decide a question in the General Assembly requires 
an initial determination whether an “important ques- 
tion” or an “other question” is involved. While “im- 
portance” is not a totally satisfactory criterion for 
determining the voting majority required, it is speci- 
fied by the Charter. 

It is beyond the scope of this article to deal 
with the more sophisticated questions arising in 
relation to the interpretations of Article 18 of 
the Charter. Those who wish to delve deeper 
should read the excellent article cited in footnote 
14, supra. 

Rather than become involved in interpreta- 
tion, it has been the practice of most of the as- 
sembly Presidents to rule initially on the ques- 
tion of the majority required and if the ruling 
were challenged to put the matter to a vote in 
which the majority of those present and voting 
would be decisive. Some Presidents have re- 
fused to rule initially and put the question of 
the majority required directly to the Assembly. 
In other cases the President has refused to rule 
and called for a substantive vote on the basis 
of an estimate that the majority would exceed 
two-thirds and make no ruling necessary. When 
the President has put the question of the ma- 
jority required to a vote it is probable that he 
has done so on the question of “importance” 
rather than as a point of order. In one case 
where he started to put the question as a point 
of order he was dissuaded from doing so by a 
delegate.?® 

While this practical procedure is probably not 
technically within the Charter which gives the 
President no power to rule on the importance 
of a question, it has been accepted in the inter- 
est of expediting the proceedings. The right 
of the General Assembly to pass on the ques- 
tion is preserved by the power to challenge the 
ruling and force a vote. 


VI 
UNITING FOR PEACE RESOLUTION 


The frequent use of the “veto” raised the 
question of whether the Security Council was a 
viable Council for deciding upon action in cases 
where a member with a veto had a substantive 
interest, a question which arose in the Korean 
Crisis. In this connection, special attention 

(Continued on p. 81) 


The conclusion reached by Ernest L. Kerley F 





18. Op, cit. supra, note 14 at 330. 


19. U.N. General Assembly, 2nd Sess. Plenary Meetings, 641-648 
(1957). 








Stat 
audi 
dre\ 
poli 
Pre: 
Was 
sent 
Apr 
Her 
posi 


wit! 
the 

har 
wel 
ule 

was 
abo 
pre 
onl. 
que 
init 
the 
im] 
Sor 


Ste 


shi 
exe 
fre 
the 





rley 
the 
ter- 


lired 
lires 
jues- 
im- 
. for 
peci- 


deal 
gin 
8 of 
sper 
note 


eta- 
} aS- 
ues- 
ling 
e in 
ting 

re- 


bly. 
rule 
asis 
ceed 
Then 
ma- 
t he 
nce” 
case 
oint 
oy a 


not 
. the 
ance 
iter- 
ight 
ues- 
. the 


the 
as a 
ases 
itive 
rean 
ition 
D. 81) 


41-648 





THE UN CHARTER AND THE CUBAN 
QUARANTINE 


CAPT. JOSEPH B. McDEVITT, USN* 


Oo. OCTOBER 18, 1962, a leading United 

States policymaker addressed a distinguished 

audience at the Free University of Berlin. He 

drew a picture of how, in his belief, our foreign 
policy had unfolded during the 22 months since 

President Kennedy’s administration came to 

Washington. Referring to the dangers repre- 

sented by Cuba he said that, since the events of 

April 1961,? we and our friends in the Western 

Hemisphere had placed ourselves “in a legal 

position to move together.” 

As he spoke in Berlin, Washington was alive 
with unusual activity. Two days previously, 
the President had received the first “preliminary 
hard information” that offensive missile sites 
were in preparation on Cuba. A 24-hour sched- 
ule had become routine for many offices. There 
was widespread speculation as to what was 
about to happen. It was not confined to the 
press and general public. Even in the Pentagon 
only a few men had the full picture. Conse- 
quently, the President’s announcement of the 
initiation of the world’s first “quarantine” in 
the Caribbean had a tremendous psychological 
impact. From all indications it caught the 
Soviets by surprise. 

It became effective at 10:00 a.m. Eastern 
Standard Time on Wednesday, October 24.* 
During the ensuing 27 days® over 200 naval 
ships, and scores of planes, participated in its 
execution. Offers of assistance were received 
from the Latin American States and some of 
their ships and aircraft took part in the 
operation. 

Thus, there can be no doubt that in the actual 
implementation of the quarantine the American 

*Captain McDevitt is currently Director of the International 

Law Division of the Office of the Judge Advocate General of the 

Navy. He holds the AB and LL.B. degrees from the University 

of Illinois and is a member of the Illinois Bar. Captain McDevitt 

is also a graduate of the senior course at the Naval War College 
and served for three years on the Joint Staff of the Joint Chiefs 
of Staff before assuming his present duties. 
1. Address by Mr. Walt W. Rostow, Counselor and Chairman Policy 
Planning Council, Dept. of State, before the Ernest Reuter So- 
ciety. 47 Dept. State Bull. 675 (1962). 

. Presumably a reference to the attempted invasion of Cuba at the 
Bay of Pigs, on Apr. 17, 1961. 

- Radio-television address by the President on Oct. 22, 1962: The 
U.S. Response to Soviet Military Buildup in Cuba. See Dept. of 
State Pub. No. 7449, released Oct. 1962. 

- Pres. Proc. No. 3504, Oct. 23, 1962, 27 Fed. Reg. 10401 (1962). 


. The quarantine was lifted on Nov. 20, 1962, by Pres. Proc. No. 
3507, 27 Fed. Reg. 11525 (1962). 
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States did “move together.” Disagreement has 
arisen, however, as to whether, as a matter of 
law, they acted as a regional agency under 
Chapter VIII, Articles 52-54 of the UN Charter 
or in exercise of the independent right of collec- 
tive self-defense recognized in Chapter VII, 
Article 51 of the Charter.*® 


POSITION OF THE UNITED STATES GOVERNMENT ’? 


The legal basis relied on by the United States 
Government to sustain the quarantine may be 
summarized as follows. The fundamental 
source.of authority was the Inter-American 
Treaty of Reciprocal Assistance (Rio Treaty), 
to which the United States, Cuba and nineteen 
other countries are parties. The arrangements 
under this and related treaties constitute the 
Inter-American system. The Rio Treaty pro- 
vides for collective action, including “use of 
armed force,” both in case of armed attack and 
in case any American State is threatened “by 
aggression which is not an armed attack... 
or by any other fact or situation that might en- 
danger the peace of America.” On October 23, 
1962, the Organ of Consultation, a body estab- 
lished under Article 12 of the Rio Treaty, 
recommended that members of the Organization 
of American States “take all measures, individ- 
ually and collectively, including the use of armed 
force, which they deem necessary” to prevent 
the further introduction of “military material 
and supplies” into Cuba from the Sino-Soviet 
powers. This recommendation was authorized 
by sections 6 and 8 of the Rio Treaty. The quar- 
antine, imposed in accordance with the recom- 
mendation, was, therefore, pursuant to the au- 
thority and procedures of that Treaty. 

The United States Government also stated 
that the quarantine was consistent with the 
United Nations Charter. Article 52(1) of the 
Charter specifically contemplates the use of 
“regional arrangements or agencies for dealing 





6. T.S. No. 993, Charter of the United Nations. 

7. Address by Abraham Chayes, Legal Adviser, Department of State, 
on the legal case for U.S. action on Cuba, 47 Dept. State Bull. 
763 (1962); Chayes, Law and the Quarantine of Cuba, Foreign 
Affairs, April, 1963, p. 550; American Bar Association, Wash- 
ington Letter (Nov. 9, 1962), containing a discussion entitled 
“Legal Basis for the Quarantine of Cuba” which is stated to 
reflect “the line of analysis of the Office of the Legal Adviser, 
Department of State.” 
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with such matters relating to the maintenance 
of international peace and security as are ap- 
propriate for regional action. ...” The ac- 
tivities of regional organizations must be “con- 
sistent with the Purposes and Principles of the 
United Nations.” If they are, they do not con- 
travene any limitation in Article 2(4) which 
prohibits any threat or use of force “against the 
territorial integrity or political independence of 
any state, or in any other manner inconsistent 
with the Purposes of the United Nations.” The 
Charter provisions dealing with regional orga- 
nizations were adopted with the Inter-American 
system specifically in mind. It was stressed 
during the debates at the San Francisco Confer- 
ence that the arrangements of the system for the 
maintenance of peace and security in the hemi- 
sphere were consistent with the Charter. The 
quarantine was imposed in accordance with one 
of the basic agreements forming the system and 
was designed to deal with a threat to peace and 
security. It was not, therefore, inconsistent 
with the Purposes and Principles of the United 
Nations or in violation of Article 2(4). 

Finally, the United States Government main- 
tained that the quarantine was not “enforce- 
ment action” by a regional organization requir- 
ing Security Council “authorization” under 
Article 53 of the Charter. The Organ of Con- 
sultation did no more than recommend. The 
usage of the term “enforcement action” else- 
where in the Charter and a recent advisory opin- 
ion of the International Court of Justice support 
the view that only an application of force re- 
quired by a regional organization of its members 
can constitute “enforcement action” within the 
meaning of Article 53. Furthermore, even if 
the quarantine were viewed as “enforcement ac- 
tion’, there is precedent for the position that 
Security Council “authorization” does not nec- 
essarily mean either prior or express approval. 
In this connection, it should be noted that the 
Security Council commenced debate on the quar- 
antine before it went into effect, and although 
a Soviet Union resolution condemning the quar- 
antine was introduced, the Security Council 
chose to work through the negotiating efforts of 
the Secretary-General. 

Some international law publicists have taken 
issue with the theory of the U.S. Government, 
although themselves upholding the legality of 
the quarantine on the grounds that it was purely 
an action of self-defense.* At notime, however, 
has the United States Government stated that 
the legal basis for the quarantine which it ad- 
vanced was the only basis which could be set 
forth. Rather, the position of the United States 
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Government was presented as a sound and suf- 
ficient basis but not necessarily an exclusive one. 

Naval officers need not be concerned with 
choosing between different theories of legality. 
Of real concern, however, is the fact that some 
international law publicists are saying that the 
quarantine was without any legal foundation 
whatever.® That charge should be countered 
with all available arguments. 

It is the purpose of this article to discuss two 
additional theories upholding the legality of 
the Caribbean quarantine under the UN Charter 
other than the publicly stated position of the 
United States Government. The first theory to 
be discussed will, like the Government’s theory, 
also support the quarantine as an appropriate 
action by the members of the OAS as a regional 
agency under Article 52 of the Charter.’° The 
second will support it as an act of collective self- 
defense under Article 51 of the Charter by 
members of a collective security organization, 
the Rio Pact. While the member States are 
identical in both theories, there is a legal distinc- 
tion between a regional agency and a collective 
security organization. Accordingly, each theory 
will be analyzed separately. 


REGIONAL AGENCY THEORY 


Article 52(1) of the UN Charter provides, in 
part, as follows: 


1. Nothing in the present Charter precludes the 
existence of regional . . . agencies for dealing with 
such matters relating to the maintenance of interna- 
tional peace and security as are appropriate for re- 
gional action, provided that such ... agencies and 
their activities are consistent with the Purposes and 
Principles of the United Nations. 

This Article specifies four requisites for the 
existence of a regional agency: (1) it must deal 
with matters relating to the “maintenance of 
international peace and security”; (2) the mat- 
ters must be “appropriate for regional action”; 
(3) its activities must be consistent with the 
Purposes, and (4) the Principles, of the United 
Nations. 


8. Mallison, Limited Naval Blockade or Quarantine-Interdiction: 
National and Collective Defense Claims Valid under Interna- 
tional Law, 31 Geo. Wash. L. Rev. 335 (1963); Seligman, The 
Legality of the Cuban Quarantine, 49 ABA Journal 142 (Feb. 
1963). Other authorities supporting the theory of self-defense 
are: Professor Larson of Duke University in a letter to the New 
York Times, Nov. 12, 1962, p. 28, cols. 5, 6; Professors Dillard, 
Pugh, Lissitzyn, and Berle, Columbia Law School News, Nov. 7, 





1962. 
9. View of Professor Quincy Wright as reported in the Columbia 
Law School News, Nov. 7, 1962, p. 1, col. 4. 

10. T.LA.S. No. 2361, Charter of the Organization of American 
States. The Charter states, in part: “Within the United Nations, 
the Organization of American States is a regional agency.” 

11, T.LA.S. No, 1838, Inter-American Treaty of Reciprocal Assistance 
(Rio Pact). 
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Requisites (1) and (3) are closely related, 
since the cardinal Purpose of the United Na- 
tions is to “maintain international peace and 
security.” 12 For reasons stated in the previous 
summary of the Government position, the quar- 
antine very clearly satisfied those requisites. As 
for requisite (4), it is a cardinal Principle of 
the UN that all members “shall refrain in their 
international relations from the threat or use of 
force against the territorial integrity or political 
independence of any state, or in any other man- 
ner inconsistent with the Purposes of the United 
Nations.” * The quarantine countered an 
illegal threat of such force against the terri- 
torial integrity of the American States. There- 
fore, it was not inconsistent with the Principles 
of the UN. To determine whether the quaran- 
tine was “appropriate for regional action” it 
is necessary to review the historical background 
of Article 52, and the practice of the OAS and 
the Security Council under that Article. 

The Dumbarton Oaks Proposals of 1944 were 
drafted by China, England, the U.S. and the 
U.S.S.R. Those proposals were the blueprint 
for an international organization and later 
evolved into the United Nations Charter.’ 
However, they also envisaged the existence of 
regional agencies. They contemplated that all 
“enforcement action” after an international or- 
ganization had come into being would be taken 
by, or under the authority of, the Security Coun- 
cil of that organization. The specific enforce- 
ment actions were set forth in two paragraphs 
of the proposals. Paragraph 3 of Section B de- 
scribed “diplomatic, economic, or other meas- 
ures not involving the use of armed force” which 
the Security Council should be empowered to 
employ to give effect to its decisions. Para- 
graph 4 of the same Section provided that in the 
event the Security Council should consider the 
above measures inadequate it should be em- 
powered “to take such action by air, naval or 
land forces as may be necessary to maintain or 
restore international peace and security.” All 
such measures, listed in both paragraphs, were 
viewed as enforcement actions requiring Secu- 
rity Council authorization. 

The American States were fully aware of the 
Dumbarton Oaks Proposals when they adopted 
the Act of Chapultepec in Mexico City on March 
3, 1945.15 Notwithstanding the supranational 
objective of the Proposals, the American States 
provided in the Act of Chapultepec that they 





12. Op. cit. supra, note 6, Art. 1. 

13. Id., Art. 2(4). 

14. Dept. State Pub. No. 2297, Dumbarton Oaks Proposals for a Gen- 
eral International Organization, Oct. 7, 1944. 

15. T.L.A.S. No. 1543, Act of Chapultepec. 


could, on their own initiative and without ref- 
erence to any international organization, act to 
meet “threats and acts of aggression.” They 
agreed that appropriate acts should extend to 
the “use of armed force to prevent or repel ag- 
gression” as well as the usual pacific measures. 

About two months later, the same American 
States participated with other nations of the 
world in the drafting of the UN Charter at the 
San Francisco Conference. It has been fairly 
well established that the Latin American nations 
threatened to withhold support for the Charter 
unless it provided greater autonomy for regional 
agencies than was contemplated by the Dum- 
barton Oaks Proposals.** 

They won their point. Two-pronged modifi- 
cations were agreed upon. In one respect they 
concerned the right of self-defense which will 
be discussed later. But they also concerned the 
pacific settlement of disputes by regional agen- 
cies which we are presently considering. 

The regional agency provisions of the Dum- 
barton Oaks Proposals evolved into Article 52 
of the UN Charter. However, the Proposals had 
not contained what is now Article 52(2). This 
subparagraph represents one of the modifica- 
tions made at the insistence of the Latin Ameri- 
can Nations. Article 52(2) provides, in part, 
that: 


The Members of the United Nations .. . consti- 
tuting such agencies shall make every effort to achieve 
pacific settlement of local disputes . .. by such re- 
gional agencies before referring them to the Security 
Council. 


This compromise language broke the monop- 
oly of power planned for the Security Council in 
the Proposals. It made it possible for regional 
agencies to take at least some actions, i.e., 
“pacific settlement” actions, which do not re- 
quire Council authorization. 

Prior to the quarantine, the practice of the 
OAS under Article 52(2) had two notable char- 
acteristics. It had involved only local disputes 
in the strict sense, that is only disputes exclu- 
sively involving States parties to the OAS.” 
Secondly, the measures taken had been clearly 
pacific in nature and had never extended to the 
application of armed force. 

It is submitted that in practical effect and in 
the public consensus the quarantine was an 
action primarily aimed at illegal activities of the 
U.S.S.R. in this hemisphere. Cuba, as an en- 


16. Hearings before the Committee on Foreign Relations, U.S. Senate, 
81st Cong., Ist Sess., on Executive L, North Atlantic Treaty, Part 





1, p. 268 (statement by Senator Vandenberg). 

17. See Goodrich and Hambro, Charter of the United Nations, Com- 
mentary and Documents, 314 (2nd ed. 1949), for the view that this 
was the intended meaning of the words “local disputes.” 
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tity, was only collaterally affected. Therefore, 
to hold that it was an appropriate measure for 
regional action under Article 52(2) would re- 
quire a broad interpretation of the term “local 
disputes.” It would not seem unreasonable to 
regard it as including any dispute arising within 
the geographical area over which a regional 
agency exercises authority.'* In this instance 
it would be the region described in Article 4 
of the Rio Pact. The 500-mile radius announced 
by the United States as the outer reach of the 
quarantine area from Cuba was within that 
geographic region.’® 

Whether the quarantine was a measure for 
pacific settlement of the dispute depends upon 
whether it can be held not to have been “enforce- 
ment action” within the meaning of Article 
53(1) of the Charter. That Article provides, in 
pertinent part, that: 


The Security Council shall, where appropriate, 
utilize such regional . .. agencies for enforcement 
action under its authority. But no enforcement ac- 
tion shall be taken . . . by regional agencies without 
the authorization of the Security Council... 


Clearly, any action qualifying as “enforcement 
action” is legally beyond the unilateral reach 
of a regional agency. 

Very definite views as to what would consti- 
tute enforcement action have been voiced in 
Security Council proceedings relating to OAS 
actions taken against the Dominican Republic 
and Cuba. In August 1960, the Ministers of 
Foreign Affairs of the OAS concluded that the 
Dominican Republic had committed acts of in- 
tervention and aggression against the Republic 
of Venezeula.*”” It was agreed, inter alia, that 
there should be a breaking of diplomatic rela- 
tions by all member States, and a partial inter- 
ruption of economic relations beginning with 
the immediate suspension of trade in arms and 
implements of war of every kind." In Septem- 
ber 1960 the U.S.S.R. sought, in a proposed reso- 
lution, to have the Security Council give its 
retroactive approval to this action of the OAS.” 
It did so on the theory that the measures taken 
were enforcement actions requiring Council ap- 





18. But see note 23, infra, 

19. For the 500-mile zone see map shown in N.Y. Times, Oct. 28, 
1962, p. 32, col. 2-4. 

20. Dept. State Pub. No. 7409, Inter-American Efforts to Relieve 
International Tensions in the Western Hemisphere 1959-1960, 
pp. 65-70. 

21. Under the Rio Pact the taking of these measures was obligatory 
on all members since there was a finding of aggression. Art. 6 
provides that agreed measures “must be taken in case of aggres- 
sion.” In situations other than aggresssion, agreed measures 
are permissive, since the Article merely provides that they “should 
be taken.” 

22. UN Security Council Off. Rec. 15th year, 893rd-895th meetings, 
Sept. 8-9, 1960 (S/PV. 893-5). 
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proval under Article 53(1) of the Charter. The 
resolution was defeated in favor of one sub- 
mitted by Argentina, Ecuador and the United 
States which provided that the OAS action would 
merely be noted. 

There is little difficulty in interpreting the 
Security Council’s action as holding that the 
pacific measures taken against the Dominican 
Republic were appropriate actions for a regional 
agency and were not enforcement actions re- 
quiring Security Council approval.** 

In the case of Cuba the Ministers of Foreign 
Affairs of the OAS met at Punta del Este, Uru- 
guay, in January 1962, and recommended, inter 
alia, a similar suspension of trade in arms, and 
the exclusion of the present Government of Cuba 
from participation in the Inter-American sys- 
tem.** In March 1962 Cuba sought Security 
Council adoption of a resolution which would 
have referred the following principal question 
to the International Court of Justice: ** “{[C]Jan 
the expression ‘enforcement action’ in Article 53 
of the United Nations Charter be considered to 
include the measures provided for in Article 
41 of the United Nations Charter?”2* The 
Council rejected the Cuban resolution and thus 
again held, in effect, that pacific measures taken 
by a regional agency against one of its members 
are not enforcement actions requiring Security 
Council authorization. 

The International Court of Justice has held 
that the use of armed force by the UN in the 
Suez and in the Congo pursuant to General As- 
sembly recommendations did not constitute en- 
forcement actions because member States were 
not obligated to carry out the recommenda- 
tions.27 Under the Rio Pact no member State is 
23. The Tunisian representative questioned whether even such pacific 

measures could have been taken by the OAS against a non- 

member state. While agreeing with the other members of the 

Security Council that the decision of the Organization of Ameri- 

can States involved non-military measures taken against one 

member of that Organization by its remaining members, he said: 

“The case would have been different had it been a question of 


measures taken against a state not a member of that regional 
organization.” 

24. Resolutions II and VIII adopted unanimously in plenary session 
on Jan. 31, 1962, at the 8th Meeting of Consultation of Ministers 
of Foreign Affairs. 46 Dept. State Bull. 279, 282 (1962). 

25. UN Gen. Assembly Off. Rec. 17th Sess., Supp. No. 2 (A/5202), 
Report of the Security Council to the General Assembly 16 July 
1961-15 July 1962, Chap. 6, 51-56. 

26. Article 41 lists measures not involving the use of armed force 
which “may include complete or partial interruption of eco- 
nomic relations and of rail, sea, air, postal, telegraphic, radio 
and other means of communication, and the severance of diplo- 
matic relations.” 

27. Certain Expenses of the United Nations (Article 17, paragraph 
2, of the Charter), Advisory Opinion, July 20, 1962, I.C.J. Rep, 151. 
The major point of disagreement between the majority of the 
Court and most of the dissenting judges was whether use of 
armed force is a valid action even for the General Assembly. 
The majority held it valid. However, the wajority opinion also 
supports the proposition that even pacific measures, if they are 
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required to use armed force without its consent 
even though, as noted previously in the discus- 
sion of the Dominican Republic matter, other 
measures decided upon may be binding upon 
members.”* 

There is a link in the relationship between the 
Security Council and the General Assembly 
which has been missing in the relationship be- 
tween the Security Council and a regional 
agency. The “Uniting for Peace” Resolution *° 
of the United Nations permits the Assembly to 
do much of what the Council was authorized to 
do under Chapter 7 of the Charter. Pursuant to 
that Resolution the General Assembly has recom- 
mended the use of armed force in situations such 
as the Suez and the Congo. A similar specific 
basis for regional agency use of armed force 
without Security Council authorization does not 
exist. However, the “Uniting for Peace” Res- 
olution did not foreclose, and perhaps even con- 
templated, the establishment of such a basis. 
In Part D of the Resolution there was established 
a committee to study and report to the Security 
Council and the General Assembly methods 
“which might be used to maintain and 
strengthen international peace and security in 
accordance with the Purposes and Principles of 
the Charter, taking account of collective self- 
defense and regional arrangements (Articles 51 
and 52 of the Charter).” (Emphasis supplied.) 

The OAS Resolution of October 23, 1962, 
which authorized the use of armed force (with- 
out prior Security Council authorization and 
merely providing for a report to the Security 
Council on action taken as required by Article 
54) can be compared with the “Uniting for 
Peace” Resolution. If such a resolution by a 
regional agency is valid it would follow that in 
today’s world a regional agency exists under the 
UN Charter as an organ of the United Nations 
for all peace-keeping purposes within its area 
including the use of armed force to whatever ex- 
tent is required to maintain the peace. Sucha 
concept appears to have been expressed by the 
Honorable Abram Chayes in his address on 
November 3, 1962, previously cited, when he 
said: 

[E]vents since 1945 have demonstrated that the Se- 
curity Council, like our own electoral college, was not 

a viable institution. The veto had made it substan- 

tially useless in keeping the peace. 

The withering away of the Security Council has led 


to a search for alternative peace-keeping institutions. 

In the United Nations itself the General Assembly and 

the Secretary-General have filled the void. Regional 

organizations are another obvious candidate. (Em- 

phasis supplied.) * 

On the other hand, if the quarantine was not 
a measure involving the use of armed force, then 
it was clearly not enforcement action under 
previous Security Council practice and was ap- 
propriate for regional action. The question 
then becomes: “Did the quarantine involve the 
actual use of armed force?” 

In choosing the quarantine the United States 
avoided resort to an immediate use of armed 
force. Force was present at all times. Its use 
was threatened by the President if it should be- 
come necessary." But the need did not arise 
and force was never physically applied. 

The United States did not intend a hostile or 
belligerent act but merely sought a peaceful res- 
olution of the problem. The quarantine was 
specifically designed to meet a threat short of 
war. Itwasnotabelligerent blockade. It was, 
at most, a limited blockade “for winning without 
killing.” ** Its very name, “quarantine”, was 
chosen to impart its non-belligerent character. 
No ships or materials were seized. While the 
procedure of visit and search was carried out 
on board the Soviet-chartered Lebanese flag 
freighter MARUCLA, it took place with the full 
cooperation of the master of that vessel.** In 
effect, the entire operation amounted to no more 
than a partial interruption of sea communica- 
tions with Cuba. Both Article 41 of the Charter 
and Article 8 of the Rio Pact authorize the itali- 
cized measure as one separate and apart from 
the use of armed force.** 

Upon the basis of the above reasoning it can 
be concluded that the quarantine was not an 
“enforcement action’ within the meaning of 
Article 53(1) of the Charter. Rather, it was 
an appropriate measure for implementation by 
a regional agency (OAS) in the settlement of 
a local dispute in accordance with Article 52 (2) 
of the Charter. 


THEORY OF COLLECTIVE SELF-DEFENSE 


The Dumbarton Oaks Proposals were silent 
with respect to the right of self-defense. The 
drafters of the Proposals had considered it un- 
necessary to set forth that right explicitly since 
it is universally regarded as the inherent right 





coercive (i.e., if member States are obliged to enforce them, as 
in the instance of the actions taken by the OAS against the 
Dominican Republic (see note 21, supra), would be enforcement 
actions. 

28. Op. cit. supra, note 22. 

29. UN Gen. Assembly Off. Rec. 5th Sess., Supp. No. 20, at 10 
(A/1775), adopted by the Gen. Assembly Nov. 3, 1950. 


30. Op. cit. supra, note 7, at page 765. 

31. Op. cit. supra, note 4. 

32. See Blockade: For Winning Without Killing by Captain (now 
Rear Admiral) Robert D. Powers, Jr., USN, Naval Institute 
Proceedings, August 1958, p. 61. 

33. Dept. of Defense News Release No. 1745-62, Oct. 26, 1962. 

34. See supra, note 26. 
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of every sovereign nation. In this respect, the 
Proposals were similar to the Kellogg-Briand 
Pact of 1928 which contained no explicit reserva- 
tion of the right. Explaining its omission in 
a letter to our Ambassador in France, the Sec- 
retary of State, Mr. Kellogg, said: 


That right [of self-defense] is inherent in every 
sovereign state and is implicit in every treaty. Every 
nation is free at all times and regardless of treaty pro- 
visions to defend its territory from attack or invasion 
and it alone is competent to decide whether circum- 
stances require recourse to war in self-defense. If 
it has a good case, the world will applaud and not 
condemn its action.* 


The Latin American States were not content 
with similar assurances. They feared that un- 
der the Yalta formula for Security Council vot- 
ing,** it would not be possible for a regional 
agency to take action except upon the affirmative 
vote of 7 members of the Council including all of 
its 5 permanent members. Thus, in their view, 
the veto could effectively bar regional action in 
self-defense. In an effort to win their votes, 
Senator Vandenberg drafted compromise lan- 
guage which evolved into what is now Article 51 
of the Charter.*7 That Article provides that: 


Nothing in the present Charter shall impair the 
inherent right of individual or collective self-defense 
if an armed attack occurs against a Member of the 
United Nations, until the Security Council has taken 
the measures necessary to maintain international 
peace and security. Measures taken by Members 
in the exercise of this right of self-defense shall be 
immediately reported to the Security Council and shall 
not in any way affect the authority and responsibility 
of the Security Council under the present Charter to 
take at any time such action as it deems necessary 
in order to maintain or restore international peace 
and security. 


The Article can be interpreted to limit the ex- 
ercise of the right of self-defense to a situation 
in which there has been an “armed attack.” 
Since the adoption of the Charter, and even since 
the recent Cuban crisis, some authorities have 
contended that the words should be given that 
interpretation.** 

There are possible arguments to support that 
view. In1945, only the United States possessed 
the atomic bomb. In our hands it was no threat 
to world peace. In fact, we were highly opti- 
mistic at the time that our soon-to-be-proposed 
Baruch Plan * for the control of atomic energy 


35. Foreign Relations of U.S., 1928, Vol. I, 36-37. 

36. See Voting in the U.N. by Rear Admiral Robert D. Powers, Jr., 
USN, supra, p. 67. 

37. 93 Cong. Rec. 11127 (remarks of Senator Vandenberg). 

38. See supra, note 9. 

39. Dept. State Pub. No. 7008, Documents on Disarmament, Vol. I, 
1945-1959, 7-16, 
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would be adopted by the nations of the world. 
Under it there would have been no bomb—all 
atomic energy would have been devoted exclu- 
sively to peaceful uses. 

Also, in 1945, a significant, surprise conven- 
tional military attack was unlikely. Prepara- 
tions for any such attack would be known suffi- 
ciently in advance to permit consultation with, 
and a request for action by, the Security Coun- 
cil. Lesser conventional attacks, such as 
border-type incursions, would not cause irrepar- 
able injury and could be rectified by appropri- 
ate Security Council action to restore the peace. 
The belief that such action could be anticipated 
from the Security Council was nowhere more 
optimistically voiced than by United States 
spokesmen themselves. For example, the Hon- 
orable Edward R. Stettinius, Jr., Chairman of 
the United States Delegation to the San Fran- 
cisco Conference, in his statement before the 
Senate Committee on Foreign Relations advo- 
cating ratification of the Charter, said: 

I believe the five major nations proved at San Fran- 
cisco beyond the shadow of a doubt that they can 
work successfully and in unity with each other and 
with the United Nations under this Charter.” 


However, in 1947, two years and 21 vetoes 
later, an Assistant Secretary of State observed: 


[T]he original intentions which we thought were 
held by all the great powers at San Francisco about 
using the veto only in the most grave and important 
circumstances—and then only sparingly and with due 
regard to the purposes of the Charter—have not been 
fulfilled.“ 


And in the course of the floor debate during De- 
cember 1947 concerning the giving of Senate 
consent to ratification of the Rio Pact, Senator 
Vandenberg stated: 


[T]he original unilateral authority of the United 
States stands where it always stood. Even under the 
language of section 51 of the United Nations Charter 
we simply become responsible to the United Nations 
as the result of our obligation to it for what we do in 
the exercise of the Monroe Doctrine; and whenever 
the Security Council takes adequate control of a situ- 
ation into which we may have injected ourselves, then 
the final authority rests with the United Nations and 
not with us.“ 


Today’s Congress, faced with a 1962-type 
threat to our security (and after more than 100 
Soviet vetoes), follows Senator Vandenberg’s 
interpretation. On October 3, 1962, it re- 
solved that the United States “is determined 


40. Sen. Doc. No. 87, 83rd Cong., 2nd Sess., Review of the United 
Nations Collection of Documents, 57-58. 

41. 17 Dept. State Bull. 634 (1947), address by Norman Armour, 
Assistant Secretary of State for Political Affairs. 

42. Op. cit. supra, note 37, 11134. 
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. . . to prevent by whatever means necessary, 
including the use of arms, the Marxist-Leninist 
regime in Cuba from extending by force or the 
threat of force, its aggressive or subversive ac- 
tivities to any part of this hemisphere.” + 

The resolution very clearly envisages possible 
U.S. use of armed force in situations short of 
actual armed attack. Under any theory of 
legality, such unilateral action would be justifi- 
able only as defensive. 

The President, too, in his addresses, press con- 
ferences, and actions relating to the Cuban 
crisis, adopted a similar view. At his press 
conference on September 13, 1962, he resisted 
heavy domestic pressures for U.S. unilateral 
military intervention in Cuba saying that it was 
not then either required or justified. “But,” 
he said, “let me make this clear once again: If 
at any time the Communist buildup in Cuba were 
to endanger or interfere with our security in 
any way, ... then this country will do what- 
ever must be done to protect its own security and 
that of its allies.” + 

In his radio-television address on October 22, 
1962, the President noted “this secret, swift and 
extraordinary buildup of Communist missiles 
. . . this sudden, clandestine decision to station 
strategic weapons for the first time outside of 
Soviet soil.” He then said: “Acting, therefore, 
in the defense of our own security and of the 
entire Western Hemisphere ...I have di- 
rected that . . . a strict quarantine on all of- 
fensive military equipment under shipment to 
Cuba .. . [be] initiated.” * 

In the same address, the President directed 
the taking of two additional steps each of which 
was consistent with the exercise of the right of 
self-defense. He asked the Organ of Consulta- 
tion of the OAS to invoke Articles 6 and 8 
of the Rio Treaty “in support” of all necessary 
action. He had already directed the initiation 
of what, in the view of the United States, the 
“necessary action” consisted of, i.e., the quaran- 
tine. In addition, he asked for an emergency 
meeting of the Security Council of the United 
Nations “to take action” against the “Soviet 
threat to world peace.” Article 51 provides 
that members exercising the right of self-de- 
fense shall immediately report their actions to 
the Security Council. They may continue such 
actions until the Security Council, to repeat Sen- 
ator Vandenberg, “takes adequate control of a 
situation” into which they may have unilaterally 
injected themselves. 





43. For text, see 47 Dept. State Bull. 597. 
44, For text, see 47 Dept. State Bull. 481. 
45. Op. cit. supra, note 3. 
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After the President’s speech, sometime dur- 
ing the evening of October 22, 1962, Ambassador 
Stevenson handed to the President of the Se- 
curity Council for the month of October (Mr. 
Zorin, of the U.S.S.R.) a letter *° to which was 
attached a draft resolution.‘7 The letter is 
pertinent to the present discussion in two re- 
spects. First, it served notice of defensive 
action being initiated by the United States in 
order to give effect to prior OAS determinations: 


In order to give effect to the determination of the 
countries of the Western Hemisphere which they have 
recently reaffirmed to safeguard and defend the peace 
and security of the region against external interfer- 
ence and aggression, the United States is initiating a 
strict quarantine of Cuba .. .* 


Secondly, it referred to the need for “immedi- 
ate” Security Council action, proposed “the 
prompt and effective discharge” of the Council’s 
responsibility, and submitted a U.S. draft reso- 
lution under which, if adopted, the Council itself 
would take action. Again, this was consistent 
with Article 51. 

When the Security Council met in emergency 
session at 4 p.m. on October 23, 1962, Ambassa- 
dor Stevenson said that “the President an- 
nounced the initiation of a strict quarantine on 
all offensive military weapons under shipment 
to Cuba . . . because, in the view of my Govern- 
ment, the recent developments in Cuba—the im- 
portation of the cold war into the heart of the 
Americas—constitute a threat to the peace of 
this hemisphere and, indeed, to the peace of the 
world.” #9 

Immediately after concluding his lengthy re- 
marks, Ambassador Stevenson stated that he 
had just been informed of the resolution adopted 
that afternoon by the OAS. Up to the point of 
that resolution the quarantine, though not yet 
in effect, had been unilaterally undertaken by 
the United States. From that moment on it was 
an action authorized by all members of the Rio 
Pact and actively participated in by some. 

At 7:06 p.m. the same evening the President 
formally proclaimed the “Interdiction of De- 
livery of Offensive Weapons to Cuba.” © The 
Proclamation read, in part: “Now, Therefore, 
I, John F. Kennedy, President of the United 
States of America, acting . .. to defend the 





46. UN Security Council Doc. S/5181, 47 Dept. State Bull. 724. 

47. UN Security Council Doc. 8/5182, 47 Dept. State Bull. 724. 

48. A reaffirmation such as that alluded to in the quoted excerpt 
was contained in the final communique issued at the conclusion of 
an informal meeting of Ministers of Foreign Affairs of the Ameri- 
can Republics, at Washington, D.C., Oct. 2-3, 1962. For text see 
47 Dept. State Bull. 598 (1962). 

49. UN Security Council Verbatim Record of 1022nd Meeting of Sec. 
Coun., Oct. 23, 1962 S/PV. 1022. 

50. Op. cit. supra, note 4. 





APRIL-MAY 1963 





security of the United States, do hereby proclaim 
that the forces under my command are ordered 
. . . to interdict . . . the delivery of offensive 
weapons and associated materiel to Cuba.” 

When the President announced the lifting of 
the quarantine at his press conference on No- 
vember 20, 1962, he made clear that the defense 
of our security required continued U.S. surveil- 
lance of Cuba."* Hesaid: 


[I1]f the Western Hemisphere is to continue to be 
protected against offensive weapons, this Government 
has no choice but to pursue its own means of checking 
on military activities in Cuba. 


Furthermore, in response to a question from a 
member of the press, he clearly indicated that 
our exercise of the right of self-defense had 
been, and should continue to be, in accordance 
with existing treaties, but that it exists separate 
from and unrestricted by such treaties: 


The United States has the means as a sovereign 
power to defend itself. And, of course, exercises that 
power; has in the past; and would in the future. 

We would hope to exercise it in a way consistent 
with out treaty obligations, including the United Na- 
tions Charter. But we, of course, keep to ourselves, 
and hold to ourselves, under the United States Consti- 
tution, and under the laws of international law, the 
right to defend our security. On our own, if neces- 
sary—though we, as I say, hope to always move in 
concert with our allies, but on our own, if that situa- 
tion was necessary to protect our survival or integrity 
or other vital interests. 


All of these statements and actions by the 
United States professed to be defensive in na- 
ture. They were covered by the umbrella of 
Article 51 provided they were legitimate and 
not merely self-serving. In this regard, the 
views of the representative of Ghana, expressed 
before the Security Council on October 24, 
1962,°* are relevant. He stated that: 


In this particular case, if it is recalled that the 
United States delegation, in previous debates, had 
expressed the view that enforcement action consists 
of coercive measures involving the use of air, sea or 
land forces, of the type falling within the scope of 
Article 42, then it is clear that the action contem- 
plated by the United States must be regarded as en- 
forcement action, which is inadmissible in terms of 
Article 53, without the authorization of the Security 
Council. 

That being so, are there grounds for the argument 
that such action is justified in exercise of the inherent 
right of self-defense? Can it be contended that there 
was, in the words of a former American Secretary of 
State [Daniel Webster] whose reputation as a jurist 


51. For text, see Transcript of President’s News Conference, Wash- 
ington Post, Nov. 21, 1962, p. A6. 

52. UN Security Council Verbatim Record of 1024th Meeting of Sec. 
Coun., Oct. 24, 1962, S/PV. 1024. 
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in this field is widely accepted, ‘a necessity of self- 
defense, instant, overwhelming, leaving no choice of 
means and no moment for deliberation?’ My delega- 
tion does not think so, for as I have said earlier in- 
controvertible proof is not yet available as to the 
offensive character of military developments in 
i ae 


At the time he made those remarks the only 
“proof” before the Security Council consisted 
of verbal accusations by the United States rep- 
resentative, and similar denials by the U.S.S.R. 
and Cuban representatives. On the following 
day, Ambassador Stevenson presented aerial 
photographs unmistakably showing MRBM em- 
placements.®* Whether the photographs were 
regarded as “incontrovertible proof” by the 
Ghanaian and other representatives is not dis- 
closed by the record. Even before they were 
exhibited, the course which the Security Council 
was to take had already been set through nego- 
tiations conducted in the halls of the United Na- 
tions. The Council adjourned to give the Sec- 
retary-General an opportunity to hold discus- 
sions with interested parties and report back.** 

The principal question is whether the United 
States action was taken in legitimate self- 
defense. The Ghanaian representative argued 
(again, before he had seen the photographs) 
that the threat was not “of such a nature as to 
warrant action on the scale so far taken, prior 
to a reference to this Council.” * In fact, when 
he made that assertion on the morning of Oc- 
tober 24, the quarantine was just becoming ef- 
fective; yet the problem had been presented to 
the Council over 36 hours before. Of controlling 
significance, however, is that the American ac- 
tion drew wide support from the world com- 
munity. The discovery and public disclosure 
of the deliberately deceitful conduct of the 
U.S.S.R. coupled with clear photographic evi- 
dence disclosing the rapid and secret construc- 
tion of sites which would place nuclear missiles 
on launchers only four minutes away from 
Washington, D.C., resulted in a threat to the 
peace. There was a clear consensus that such a 
threat, discovered in near-operational status, 
did not permit prior consultation with the Se- 


53. UN Security Council Verbatim Record of 1025th Meeting of Sec. 
Coun., Oct. 25, 1962, S/PV. 1025, 36-40. 

54. On October 29, 1962, President Kennedy appointed Mr. John J. 
McCloy, Under Secretary of State George Ball and Deputy Secre- 
tary of Defense Roswell Gilpatric to carry on negotiations for a 
conclusion of the Cuban crisis with the UN Secretary General 
and Soviet Deputy Foreign Minister Vasily Kuznetsov. On 
January 7, 1963 a joint US-Soviet letter, signed by Ambassador 
Stevenson and Mr. Kuznetsov, informed the Secretary General 
of the conclusion of their negotiations, and their belief that “‘it 
is not necessary for this item to occupy further the attention of 
the Security Council at this time.” 58 Dept. of State Bull. 153 
(1963). 

55. Op. cit. supra, note 52, at 51. 
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curity Council and justified the action taken to 
counter it. Further, there was widespread 
agreement with the resolution of the Organ of 
Consultation of the OAS of October 23, ** recom- 
mending that measures be taken, if necessary, 
which would have involved a far greater use of 
armed force than that which was employed in 
enforcing the quarantine. The Organ of Con- 
sultation recommended, in part, the use of armed 
force “to prevent the missiles in Cuba with of- 
fensive capability from ever becoming an active 
threat to the peace and security of the Conti- 
nent.” This language clearly condoned not only 
the measured response of the quarantine, but 
also the actual elimination of the missiles in 
Cuba by the physical employment of armed force 
if this should be necessary to preclude their use. 

It is submitted that a realistic test for the 
legitimacy of an action of individual and col- 
lective self-defense under Article 51 of the UN 
Charter has evolved from the Caribbean crisis. 
It is a test which was considered necessary as 
long ago as 1946, only a year after the Charter 
had been adopted. Mr. Bernard Baruch, argu- 
ing that the veto power should not be allowed 
to protect those who, having agreed, might 
thereafter violate their agreement not to de- 
velop or use atomic energy for destructive pur- 
poses, had observed: 


. - - The bomb does not wait upon debate. To de- 
lay may be to die. The time between violation and 
preventive action or punishment would be all too 
short for extended discussion as to the course to be 
followed.” 


A United States memorandum of July 1946 
dealing with the same subject had stated: 


An “armed attack” is now something entirely dif- 
ferent from what it was prior to the discovery of 
atomic weapons. It would therefore seem to be both 
important and appropriate under present conditions 
that the treaty define “armed attack” in a manner 
appropriate to atomic weapons and include in the 
definition not simply the actual dropping of an 
atomic bomb, but also certain steps in themselves pre- 
liminary to such action.” 


More recently, Professor Julius Stone posed the 
following question: 


. . » [S]uppose military intelligence at the Penta- 
gon received indisputable evidence that a hostile State 
was poised to launch intercontinental ballistic missiles, 
at a fixed zero hour only 24 hours ahead, against New 
York, Boston and Washington, would it be an agres- 
sor under the Charter if it refused to wait until those 

56. OAS Resolution of Oct. 23, 1962. For text, see 47 Dept. State 
Bull. 722 (1962). 
57. N.Y. Times, June 15, 1946, p. 4, col. 5. 


58. Dept. State Pub. No. 2702, International Control of Atomic 
Energy, Growth of Policy, p. 164. 
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cities had received the missiles before it reacted by the 
use of force? We assume of course that it should 
exhaust its means of defence, and all means of abort- 
ing the attack by non-violent means: but at a pinch, 
if these cannot give it assurance, is it bound by law 


to wait for its own destruction? ... (Emphasis 
his.)™ 
And in a footnote, he suggested the answer: 
. . . It is easy enough to assert . . . that no threat 


or danger can possibly ground legitimate self-defence 
until “actual aggression” occurs, because preventive 
war cannot be legitimate. But under modern con- 
ditions we may yet have to distinguish between le- 
gitimate and illegitimate anticipatory  self-de- 
fenee, . ...° 


In much the same vein, President Kennedy, in 
his radio-television address on October 22, said: 
We no longer live in a world where only the actual 
firing of weapons represents a sufficient challenge to 
a nation’s security to constitute maximum peril. Nu- 
clear weapons are so destructive and ballistic missiles 
are so swift that any substantially increased possi- 
bility of their use or any sudden change in their de- 
ployment may well be regarded as a definite threat to 
peace." 


In these words the President made a clear dis- 
tinction between the missile threat which existed 
in Cuba from that which had existed for some 
time from within the territory of the USSR. 
He went ahead to point out that prior to the 
establishment of nuclear missiles in Cuba, there 
had existed a “precarious status quo” which en- 
sured that the weapons would not be used by 
either side in the absence of some vital challenge. 
In effect, this meant that neither side suspected 
the other of harboring the intention to actually 
use the missiles without provocation. In Pro- 
fessor Stone’s hypothetical question, the provo- 
cation consisted of “indisputable evidence” of a 
USSR intent to launch. In the Cuban situation 
the sudden clandestine decision to plant stra- 
tegic missiles outside the Soviet Union, and the 
secret, swift, and extraordinary buildup of those 
missiles in Cuba, were indicative of an ominous 
change in Soviet intent. They had never trusted 
such missiles even in the territories of their more 
reliable satellites. Yet here they were placing 
them within the reach of one of their most no- 
toriously unstable puppets—a man well known 
to bear a strong personal antipathy for the 
United States. 

Notwithstanding this evidence, and the 
President’s considered decision that it posed a 
serious threat to our security, some persons have 
failed to grasp the underlying gravity of the sit- 


59. Stone, J., Aggression and World Order, 99-100 (1958). 
60. Id., at 100. 
61. Op. cit. supra, note 3, 4. 
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uation and apparently have adopted the line of 
reasoning that the Soviet missiles could have 
been intended merely as a defensive deterrent 
to a United States invasion of Cuba. These in- 
dividuals draw a complete analogy between those 
missiles and the Jupiters which were in Turkey 
to deter Soviet aggression there. The analogy 
is far from complete and is very one-sided. The 
United States Dewline warning system will pro- 
vide adequate advance notice of the launch- 
ing of missiles from the Soviet Union to permit 
the Strategic Air Command ground alert nuclear 
retaliatory forces to be airborne before the mis- 
siles impact in the United States. With the 
capability of launching missiles from Cuba, the 
Soviets would be able to by-pass the Dewline. 
Such a Soviet capability would have greatly im- 
balanced the “precarious status quo” which both 
sides had carefully maintained for several years. 
In such circumstances no nation can be held 
to an interpretation of Article 51 which would 
require that it refrain from acting until the 
missiles had landed on target. When, in 1928, 
Secretary Kellogg criticized the effort to define 
self-defense in the Pact which bore his name, he 
said that “it is far too easy for the unscrupulous 
to mold events to accord with an agreed defini- 
tion.” *? How simple it would have been for the 
Soviets (and how fatal for us) to have been able 
to hide behind a literal interpretation of Arti- 
cle 51 while establishing the capability in Cuba 
of subduing us in a single surprise attack. 
However, no definition can infringe upon a 
natural and inalienable right. Article 51 does 
notdoso. The right of self-defense is one which 
has not been yielded by any of the members who 
have signed the UN Charter. Mr. Warren Aus- 
tin expressed this very clearly in the hearings 


62. Op. cit. supra, note 35. 





before the Senate Foreign Relations Committee 

on the North Atlantic Treaty: 
In my mind article 51 does not grant a power. It 
merely prohibits anything contained in the Charter 
cutting across an existing power. This existing 
power is not dependent on the Charter, it is dependent 
upon international law and the customs of people, and 
that is the inherent right of self-defense.® 


Today, the right of self-defense exists in a 
modernized version which is in all respects in 
consonance with the advances of technology and 
science. When the threat is one involving the 
possible use of modern nuclear-armed missiles, 
the test of an action taken in defense against 
that threat is, as Professor Myres McDougal has 
described it, “that most comprehensive and 
fundamental test of all law, reasonableness in 
particular context.” ** If, when viewed in its 
true perspective and after the tensions and 
exigencies of the moment have eased, the action 
is regarded by the consensus of the world’s na- 
tions to have been justified, then it has qualified 
as a legitimate action of self-defense under Arti- 
cle 51. Justification would consist of general 
agreement that the initially assumed threat did, 
in fact, exist, and that the action taken was pro- 
portionate to the threat. 

Even though the U.S. action countered a mere 
threat of missile aggression, it is clear from 
other events that it passed the test stated above 
with flying colors. One need but compare the 
world’s condemnation of the Soviet repression 
of Hungary, India’s capture of Goa, China’s 
rape of Tibet, and China’s invasion of India. In 
the Caribbean, we had a good case, and the re- 
sponsible nations of the non-communist world 
applauded. 

63. Op. cit. supra, note 16, at 117. 


64. McDougal, M., Law and Minimum World Public Order: The 
Legal Regulation of International Coercion, p. 218 (1961). 








INT’L. LAW COMMISSION (Continued from p. 59) 
General Assembly, particularly its Sixth Com- 
mittee—provides a forum for determining 
whether a sufficiently strong political motiva- 
tion exists for the codification or development of 
a topic. The Assembly has come to recognize 
that the actual preparation of a draft intended 
to set forth legal rights and obligations of gen- 
eral application should be entrusted to inter- 
national lawyers. The Assembly has therefore 
respected the autonomy of the Commission in 
this task, and the Commission is careful to avoid 


the “ivory tower” approach by obtaining from 
States precise information on their actual prac- 
tice and in requesting their criticism and com- 
ments on provisional drafts. The political body, 
again, has the final say on the disposition of 
the Commission’s drafts. It can approve them, 
send them back for redrafting, or reject them; 
but the Assembly has wisely resisted the tempta- 
tion to modify the language of professionally 
prepared codifications. Ultimately, it is the in- 
dividual States which decide whether or not to 
ratify the treaty which finally emerges. 





SECRETARY GENERAL (Continued from p. 66) 


“general mandate in circumstances that had not 
been envisaged by [a] resolution.” * 
24. Id. at 25. 
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Of course since the Charter concept of the 
Secretary-General is unsuited to Russian needs 
there are personal risks in affirmative action. 
The long Soviet war of attrition against the of- 
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fice—the boycott of Lie, the attacks on Ham- 
marskjold, the “troika” proposals, the crisis at 
Hammarskjold’s death—give ample evidence of 
this fact. And these risks are intensified when- 
ever the interests of any major power are af- 
fected adversely and the Soviet Union gains at 
least a temporary ally in this contest. There are 
risks too for the Organization in the event of 
failure in an undertaking but there are also 
risks in not acting at all. Acting for a “world 
interest” is inevitably a dangerous game in a 
world of jealous sovereign states. 
Quite clearly the Secretary-General has 
emerged in recent years as the “neutral,” “new,” 
and “small” nations’ man in so far as these 
diverse groups can forge their coalition while 
the great “peacemaker” powers remain divided. 
These states, which may well constitute the de- 
cisive balance in the struggle to preserve the 
role of the Secretary-General against Soviet 
campaigns of attrition, are already looking to 
the Organization, rather than to its Members 
individually, in their search for assistance in 
reaching economic, social and political viablity. 
Around the world, for many purposes the Sec- 
retary-General represents the new meaning of 
the Organization. And, reversing the coin, 
when Secretary-General Hammarskjold offered 
to resign if his view of proper United Nations 
action in the Congo was not acceptable, it was 
the General Assembly, not the Council, to which 
he turned. 

In the present world, in peace-keeping opera- 
tions it also seems clear that, as Professor Le- 
land Goodrich has written,”> there are also 


definite advantages in having the Secretary-General 
perform major political functions in the peace and 
security field. He is an official continuously on the 
job, presumably possessing qualifications of a politi- 


25. The Political Role of the Secretary-General, 16 Int’l. Org. 720, 
731 (1962). 





cal and personal nature which equip him for difficult 
diplomatic and administrative tasks. He has in the 
Charter a legal basis for taking initiatives and assum- 
ing responsibilities. He has at his disposal a large 
and well qualified staff, representing a variety of 
experiences and national points of view. He is, there- 
fore, in the position, acting directly or through his 
chosen representatives, to mobilize a variety of skills 
and experiences, and with the traditions of an im- 
partial and highly qualified international service to 
support him, to command the confidence and trust of 
governments. 


It is easy for the fainthearted and the power 
jealous to exaggerate the dangers of such an 
“independent” peacekeeping role. So long as 
this independence is limited essentially to re- 
liance on the sanctions of world opinion, it is 
indeed limited to what the Secretary-General’s 
“constituents” in the United Nations will toler- 
ate, whenever they can come to an agreement 
on that. When they can’t, the Secretary-Gen- 
eral, far from being a tyrant or a usurper, is a 
most unenviable man. For the honor of the 
Organization and his office, and for the safety 
of mankind, he must act as decisively as possible 
though without clear instructions and with the 
certain knowledge that he will give offense. If 
there are dangers in the anomalous role which 
the Charter and world events have given the Sec- 
retary-General, they are in fact to the man 
himself, his capacity to function in office in the 
future, and to the Organization. The United 
Nations has become in great part dependent on 
finding a Secretary-General acceptable initially 
to both major power blocs yet strong enough 
under these pressures to help preserve the 
U.N.’s reputation as a credible force for peace 
against crucial failures while restrained enough 
not to push it too far too fast. It is to be hoped 
that just as the incumbent shapes the office, so 
the job will always make the man. 





VOTING IN THE U.N. (Continued from p. 70) 
should be given to the actual wording of Article 
24 of the Charter setting forth the Functions 
and Powers of the Security Council. Section 1 
provides : 

In order to ensure prompt and effective action 
by the United Nations, the members confer on the 
Security Council primary responsibility for the main- 
tenance of international peace and security, and agree 
that in carrying out its duties under this responsi- 


bility the Security Council acts on their behalf. 
(Emphasis supplied.) 


This language clearly reserves authority to 
the General Assembly; certainly a residual au- 
thority where the Security Council fails to act! 


Mee 





It is completely inconsistent with the Soviet 
assertion that exclusive authority is given to the 
Security Council under the concept of the “big 
power unity.” Ina recent book Ernest A. Gross 
states: 


The members of the United Nations did not dele- 
gate to the Council primary responsibility for their 
survival as a gesture of courtesy. If the leaders of 
nations had wilfully left a mere vaccum in the event 
of the Council’s failure to discharge its primary re- 
sponsibility, they would have betrayed the vital inter- 
estg of their people.” 


On June 27, 1950, with the Soviet Union ab- 
sent, the Security Council recommended that 
20. Ernest, Gross, Op. cit. supra, note 18 at 56. 
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United Nations Members assist the Republic of 
Korea as necessary to repel the armed attack 
and restore peace and security there. This was 
not a decision to take action under Article 42; 
therefore, members responding to this Council 
resolution were not legally bound to furnish 
armed forces or other assistance. 

When the Soviet delegate returned to the 
Council on August 1, 1950, further Security 
Council action was blocked. It was then that 
the General Assembly undertook to exercise its 
power. In November 1950 General Assembly 
resolution 377(V)—the “Uniting For Peace” 
Resolution—was adopted. This provided that, 
if not in session at the time, emergency special 
sessions of the General Assembly could be called 
upon twenty-four hours notice by either a vote 
of any seven members of the Security Council 
or by a majority of the member nations in case 
the Council failed to act when a dangerous situa- 
tion existed because of lack of unanimity, or 
more simply stated, because of use of the veto.” 

This provision made it possible for the Gen- 
eral Assembly to meet quickly and facilitated its 
taking action where a veto had been used in the 
Security Council. Thereafter the General As- 
sembly in February 1951 passed a resolution 
finding that Communist China had engaged in 
aggression in Korea, and in May 1951 recom- 
mended that every State apply an embargo on 
shipments to certain areas under Communist 
Chinese control. Similar action has since been 
taken in other areas. 

Though at the time of its passage the Soviet 
Union condemned the “Uniting For Peace” reso- 
lution as illegal, in 1956 it voted with the ma- 
jority in the Council to refer the Suez crisis to 
the General Assembly. 

The “Uniting For Peace” resolution was an 
important development in the United Nations, 
asserting the power of the General Assembly. It 
removed the inertia theretofore resulting from 


the recurring use of the veto and was a major 
element in revitalizing the United Nations and 
restoring its prestige in the world community. 

This procedure under which the General As- 
sembly recommends actions to remove dangers 
to the peace and to maintain peace and order 
would be considered an “important” matter un- 
der Article 18 and require a two-thirds majority. 


VII 
CONCLUSION 


The voting procedures in the United Nations 
reflect in large measure the parliamentary pro- 
ceedings which had been developed by the mem- 
ber nations. It has been the intention in this 
article to confine discussion primarily to the 
voting procedures and to avoid the many collat- 
eral issues that inevitably are suggested, such 
as the political implications of “bloc voting.” 
Actually the significance and predictability of 
result of “bloc voting” has been reduced by the 
increase in the number of member nations. 
Many other subjects suggested themselves as the 
article was written, but were deliberately 
avoided in an attempt to state simply and suc- 
cinctly the main procedures for voting in a 
World Organization, the importance of which 
is unquestioned in the maintenance of world 
peace and order. So long as there is a world or- 
ganization with procedures for discussion and 
voting there is always a good chance that crises 
can be solved by orderly process ; that confronta- 
tions can be avoided or eliminated, and that the 
civilization that developed potential weapons for 
mass destruction can avoid resort to their use 
through the processes of the United Nations. 
Since its organization there has been no major 
war, and it has been effective in many instances 
in preventing armed conflict or in localizing or 
controlling it when it occurred. 





BULLETIN BOARD (Continued from p. 54) 
CHANGE TO JAG MANUAL ®@ 


Change 6 to the JAG Manual (JAGINST P 5800.7) 
was distributed under the weekly Transmittal Sheet of 
5 April 1963. JAG suggests that all holders of the man- 
ual check their copies to make sure that all changes 
(mostly replacement pages) are inserted, that the “Rec- 
ord of Changes” on page iii of the manual reflects the 
insertion and that the copies are thus up to date. With 
the “List of Pages in Effect” included in Change 6, you 
can make an accurate check within less than 5 minutes. 
A missing change may be requisitioned from the Supply 
Depot NAVSTA (Wash. NAVYD Annex, Code 514.25), 
Washington 25, D.C. [no longer from NSC Norfolk or 
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Oakland]; but such requisition should be made only 
after you ascertain that your command has no copy of 
the weekly Transmittal Sheet with that change which 
you could use. And up-to-date copy of the manual is 
essential, will serve the command, and will serve you. 





RESERVE OFFICERS PERFORMING ACTIVE DUTY TRAINING IN JAG 
NOVEMBER 1962 THROUGH APRIL 1963 


CAPT William R. Furlong, Jr., USNR, Naval Reserve 
Law Company 5-11, Washington, D.C.—Assigned to 
Promotions and Retirements Division. 

CAPT John P. Harkey, Jr., USNR, Norman, Okla- 
homa—Assigned to Legal Assistance Division. 
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CAPT Thomas M. Stewart, USNR, Naval Reserve Law 
Company 9-3, Denver, Colorado—Assigned to Board 
for the Correction of Naval Records. 

CDR S. N. Beresford, USNR, Washington, D.C.—As- 
signed to International Law Division. 

CDR Jack Campoy, USNR, Naval Reserve Law Com- 
pany, New Orleans 8-2, Louisiana—Assigned to Ad- 
miralty Division. 

CDR Grant H. Cole, USNR, Winfield, Kansas—As- 
signed to Investigations Division. 

CDR Samuel E. Combs, USNR, Alexandria, Virginia— 
Assigned to Investigations Division. 

CDR Harlan L. Kays, USNR, Washington, D.C.—As- 
signed to Naval Reserve Division. 

CDR George W. Perry, USNR, Dallas, Texas—Assigned 
to Legal Assistance Division. 

CDR Robert M. Willan, USNR, Naval Reserve Law 
Company 5-11, Washington, D.C.—Assigned to Tax 
Division. 

LCDR Robert Burke, Naval Reserve Law Company 
Corpus Christi 8-18, Texas—Assigned to Interna- 
tional Law Division. 

LCDR Fred E. Cochran, USNR, Naval Reserve Law 
Company 4-1, Philadelphia, Pennsylvania—Assigned 
to Litigations and Claims Division. 

LCDR Charles E. Curley, USNR, Naval Reserve Law 
Company 5-11, Washington, D.C.—Assigned to 
LOGEX, Ft. Lee, Virginia. 

LCDR Edward C. Fritz, USNR, Naval Reserve Law 
Company Dallas 8-6, Texas—Assigned to Investiga- 
tions Division. 

LCDR Adeline Geo-Karis Lambros, USNR-W, Zion, II- 
linois—Assigned to Legal Assistance Division. 

LCDR Howard W. Morgan, Jr., USNR, Naval Reserve 
Law Company 4-19, Cincinnati, Ohio—Assigned to 
Legal Assistance Division. 

LCDR Kenneth A. Roberts, USNR, Washington, D.C.— 
Assigned to Legal Assistance Division. 

LT Bernard W. Cochran, Jr., USNR, Naval Reserve Law 
Company 5-11, Washington, D.C.—Assigned to Ap- 
pellate Government Division. 

LT Sidney N. Feldman, USNR, Naval Reserve Law 
Company 3-3, New York—Assigned to Investigations 
Division. 

LT Marion A. Sams, USNR, Naval Reserve Law Com- 
pany 6-6, Atlanta, Georgia—Assigned to Board of 
Review #1. 

LT Jack E. Walter, USNR, Naval Reserve Law Com- 
pany 8-3, Austin, Texas—Assigned to Investigations 
Division. 

LT Ted G. West, USNR, Lenoir, North Carolina—As- 
signed to Investigations Division. 





MILITARY PERSONNEL DIVISION 


LCDR Walter G. Andry, USN, from ComSix to 
ComEight. 

LCDR Joseph H. Baum, USN, from USS ENTERPRISE 
(CVA(N)-65) to ComSix. 

LTJG Joseph G. Beckford, USNR, from SNJ to 
ComTwelve. 

LTJG Augustine J, Belton, USNR, from SNJ to USN 
Hospital, Oakland. 


CAPT Howard J. Bergman, USN, from JAGO, West 
Coast to Pacific Missile Range, Point Mugu. 

LTJG Ernest L. Bial, USNR, from SNJ to JAGO. 

CDR Thomas E. Blade, USN, from ComSix to JAGO. 

CDR George T. Boland, USN, from COMSUBPAC to 
JAGO. 

CDR David Bolton, USN, from COMFAIRJAP/ 
COMNABJAP to ComSix. 

LTJG Kirby E. Brant, USNR, from SNJ to CB CEN, 
Port Hueneme, Calif. 

LT Charles E. Brown, II, USN, from COMDESFLOT- 
FOUR to USS ENTERPRISE ( CVA(N)-65). 

LCDR Walter F. Brown, USN, from NAVSTA, Subic 
Bay to JAGO, West Coast. 

LTJG Richard J. Browne, USNR, from JAGO to CNO. 

CDR Harold E. Byrd, USNR, from NAVRECSTA, 
Treasure Island to Naval Ordnance Test Center, China 
Lake. 

LTJG Donald E. Campbell, USNR, from SNJ to JAGO. 

LTJG John C. Carton, USNR, from NAVADMINCOM, 
NTC, Great Lakes to CRUITTRACOMD, Great 
Lakes. 

CAPT Donald D. Chapman, USN, from JAGO to 
ComFourteen. 

CAPT Samuel R. Clarke, USN, from ComFive to JAGO. 

CDR Ben N. Cole, USN, from ComTwelve to ComFive. 

CDR Nathan Cole, Jr., USNR, from NAS, Jacksonville 
to ComFive. 

LCDR William F. Cole, USN, from USNAVPGSCOL, 
Monterey to NAVCBCEN, Port Hueneme, Calif. 

LCDR Carlton G. Conkey, USN, from OLA to SNJ. 

CDR Harland B. Cope, USN, from SNJ to JAGO. 

CAPT Daniel J. Corcoran, USN, from COMNAVAIR 
PAC to Field Command, DASA, Sandia Base. 

LT Leo J. Coughlin, Jr., USN, from JAGO to First 
Marine Air Wing, FMF, Pacific. 

CDR Charles R. Davis, USN, from Naval War College 
to CNO. 

CDR Oliver E. Davis, USNR, from JAGO to 
COMNAVACTS, Rota, Spain. 

LTJG Kenneth A. Deegan, USNR, from SNJ, to NAS, 
Corpus Christi. 

LTJG Robert V. Deiana, USNR, from SNJ to ADM UN, 
Lake Mead, Nevada. 

CDR James W. Densford, Jr., USNR, from ComThirteen 
to NAVSTA, Subic Bay. 

LCDR William W. DeWolf, USN, from CNO to JAGO. 

LTJG Harold C. Donegan, USNR, from SNJ to JAGO. 

LCDR Donald J. Drake, USN, from NAVCBCEN, Port 
Hueneme, Calif. to COMNAVFOR JAP. 

CDR Andrew M. Egeland, USN, from OPNAV 
to COMFAIRHAWAII/COMNABFOURTEEN. 

CAPT Guin M. Fisher, USN, from CNATRA, Pensa- 
cola to JAGO, West Coast. 

CDR Carl S. Fitzgerald, USN, from ComOne to Armed 
Forces Staff College. 

LTJG Robert B. Frederick, USNR, from SNJ to 
ComSix. 

LT Paul M. Frederix, USNR, from NAVSTA, Adak, 
Alaska to Hdqts. Support Activity, Saigon. 

LT Maitland G. Freed, USN, from COMDESFLOT 
ONE to SNJ. 
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NAVAL JUSTICE SCHOOL TRIAL OF RIOS AND SULLIVAN 


LCDR G. W. Powell, USN, Trial Counsel, presenting the case. TRIAL PARTICIPANTS, Left to Right: 
CDR G. E. Nippert, USN; YNC F. O. Lannes, USN; CDR F. S. Johnston, USN; CDR D. W. Douglass, USN; 
CAPT P. W. McEntire, USN; CDR W. O. Miller, USN; LCDR A. R. Maier, USN; LCDR Powell; LCDR 


W. D. Pfeiffer, USN; LCDR J. H. O’Donnell, USN. 





From left to right: FRONT ROW, LCDR J. H. O’Donnell, USN; LCDR W. D. Pfeiffer, USN; YNSN 
D. A. Welcome, USN; LCDR F. L. Salomon, USN; MSGT F. E. Brookshire, USA; YNCS G. A. Young, USN; 
LCDR G. W. Powell, USN. SECOND ROW, LCDR H. W. Cope, USN; LCDR R. L. Fruchterman, USN; 
ENS Mary F. Turman, USNR; LTJG Katherine Huber, USN; CDR G. E. Nippert, USN; Mrs. Trudy Potter; 
CAPT Richard J. Selman, USN; LCDR C. T. Pearson, USN; LTJG R. W. Hite, USN. 





Recently the Naval Justice School play, “The 
General Court-Martial Trial of Rios and Sulli- 
van,” was presented as a Coast Guard program 
to the Armed Forces Reserve Joint Assembly in 
Washington, D.C., under the sponsorship of 
Rear Admiral Henry J. Wuensch, USCG, Com- 
mainer, Fifth Coast Guard District. The per- 
formance was attended by approximately one 
thousand reserve officers and their guests. 

This very successful presentation in Wash- 
ington was but another milestone in the unique 
and useful history of the play. It has had a 
“long run,” having been presented six times 
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annually since 1952 to students at the Naval Jus- 
tice School and to the Reserve Law Seminars in 
San Francisco, New Orleans and Chicago. The 
play is an outstanding instructional device which 
provides excellent entertainment while it teaches 
the happy audience the fundamentals of military 
justice. 

I think it is time we said WELL DONE to its 
author, Captain Dan Flynn, USN, the Naval 
Justice School, and that ever increasing group of 
dedicated law specialists who, as instructors at 
the School, undertake to become actors and make 
the play a success! 
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